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The C OP * 


OF '£& 


LET TER 


Written by the Late Learned 


Dr. PETER HEYLTYN, 
to Sir Edward Filmer, So 
of the Worthy Author, 
concerning this ook WE 


his other Political Dit- 


courles, 


S 1 R, 
O W great a 301 I 
Ho had in 6 death of 
"my moſt dear and 


* honoured Friend, your de- 
ceafed Father, \no. man is 


2A 7 able 


able to con jecture, but he 
that hath ſuffered in the like. 


So affable was his Converſa- 


tion, his Diſcourſe fo ratio- 
nal, his Judgment ſo exat 
in moſt parts of Learning, 
and his Afﬀettions to the 
Church fo Exemplary To 
him, that I never enjoyed a 
greater Felicity in the com- 
pany of any Man living, 
than I did in his: In which 
reſpets I may affirm both 
with Safety and Modeſty, 
that we did not only take 
Joweet Comnſel- together ,- but 


MAE e tha 


walked in the Hauſe of God + +| 


as Friends : I muſt needs ſay, 
I 


* T was prepared. for that great | 
Blow, by the loſs of my 


ÞP refermant i in the Church of 


Weſiminfier, which gave me 
the op rtunity -of {© dear 
and beloved a Neighbour- 
hood ; ſo that I. loft him 
partly before he died, which 


made the Miſery che more 
ſupportable, when I was de- 
"xy of him for altogether. 


at I was never more ſenſt- 


ble of the ntelicity, than I 


am at this preſent, in refe- 


rence to that ſatisfaction, 


which I am fare he could 


have given the Gentleman- 


whom I am to deal with : 


His 


His eminent Abllittes in theſe 


Political Diſputes, exempli- 


fied in his Judicious Obſer- 


vations upon Ariſtorles Poli- | 


tiques; as allo in ſome paſla- 


ges on Grotins, Hunton, Hobbs, 


and other at our ate D Di£ 
courſers about Forms of Go- 
vernment, declare abundant- 


ly how fic a Man he might 


have been” to have dealt in 


this cauſe, which I would 
not willingly ſhould be- be- 


trayed by unskiltul handling: 
And had he pleaſed to have 
faffered his Excellent Diſ- 


.courle called Patriarcha to 
appear in Publick, ic would 


have 
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lave given ſuch fatisfaRion 
"to all our great Maſters in 

" the Schools of Politie, that 
all other TraQates in that 
| kind, had been found unne- 
| ceſlary. 


Vide Certamen Epiſtolare. 386. 
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CHAP. I 


T hat the firſt Kings were Fa: 
thers of Families. 


( I YE H E Tencrt of the Natural Lis 
berty of Mankind, New, Plau- 
ſible, and Dangerous. (2) The Sne- 
ſtion ſtated out of Bellarmine : Some 
Contradifions of kis noted. (23) Bel- 
larmine's Argument anſwered out of Bel- 
| Jarmine himſelf. (4) The Royal Au- 
thority of tkt Patriarchs before the F lood; 
(5) The diſperſion of Nations over the 
World after the Confuſjon of Babel, was 
by entire Fainilies, over which the Fa- 
thers were Kings. (6) and from them 
all Kings deſcended. (7) ll Kings 
” Freeitter Fathers of their People, (3) Or 
Heirs of ſach Fathers, or Cſurpers of 
the Right of ſuch Fathers. (9) Of the 
Eſckeating of Kingdoms. (10) Of Re- 
| a gal 


[2] 
gal and Paternal Power, and their 
Agreement. Þ 


Ince the time that School-Divinity 
0 began to flouriſh, there hath been 
\ Þ 2 common Opinion maintained, 

as well by Divines, as by divers 
other Learned Men, which affirms, 


Mankind is naturally endowed and born 
with Freedom from all Subjedion, and at 
liberty to chooſe what Form of Govern- 
ment it pleaſe : And that the Power which 
any one Man hath over others, was at firſt 
beſtowed according to the diſcretion of the 
Multitude. | 


This Tenent was firſt hatched in the 
Schools, and hath been foſtered by all 
ſucceeding Papiſts for good Divinity. 
The Divines alſo of the Reformed 
Churches have entertained it, and the 
Common People every where tenderly 
embrace it, as being moſt plauſible to 
Fleſh and Blood, for that it prodigally 


deſtributes a Portion of Liberty to the \- 


meanecſt of the Multitude, who magnifie 
Liberty, as if the height of Humane Fe- 
licity were only to be found in 1t, never 

IE- 


Dn I] 
remembring That the. deſire of Liber- 
ty was the firſt Cauſe of the Fall of 


Adam. 


- But howſoeyer this Vulgar Opinion 
hath of late obtained a. great Reputati- 
on, yet it is not to be found in the An- 
cient Fathers, and: Dofors of the Pri- 
mitive Church : . It cantradidts the Do- 
&rine and Hiſtory of the Holy Scrip- 
tures, the conſtant Praftice of all Anct- 
ent Monarchies, and the very Principles 
of the Law of Nature. It is hard to ſay 
whether it. be more, erroneous in Divi- 
nity, or dangerous in Policy. 


: Yet upon the ground of this Doctrine 
both Jeſaites , and ſome other zealous 
favourers of the Geneva Diſcipline, have 
built a perillous Concluſion, which is, 
That the People or Multitude have Power 
to puniſh, or deprive the, Prince, if he 
tranſereſs the Laws of the Kingdom 3, wit- 
nefs Parſens and Buchanan : the firſt un- 
der the name of Dolmar, in the Third 
{ Chapter of. his Firſt Book labours. to 
prove, that Kings. have been lawfully 
chaſtiſed by their Commonwealths: The 
latter in his Book. De jure Regent apud 

B 3 Scotos, 


= _ : = 


Scotos, maintains A Liberty of the Peo- 
ple to depoſe their Prince. Cardinal 
Bellarmine and Calume, both look aſquint 


this way. 


This deſperate  Aſſertion whereby 
Kings are made ſubje& to the Cenſures 
and: Deprivations of their Subjeds, fol- 
lows ( as the Authors of it conceive ) 
as a neceſſary Conſequence of that for- 
mer Poſition of the ſuppoſed Natural 
Equality and Freedom of Mankind, and 
Liberty to chooſe what form of Government 
zt pleaſe. 2 


And though Sir Jobz Heyward, Adant 
Blackwood, John Barclay, and ſome others 
have Learnedly Confuted both Bucha- 
man and Parſons, and bravely vindica- 
ted theRight of Kings in moſt Points , 
yet all of them, when they come to the 
Argument drawn from the Natural Li- 
berty and Equality of Mankind, do with 
one conſent admit 'it for a Truth un- 
queſtionable, not ſo much as once de- 
nying or oppoſing it ; whereas if they 
did but: confate this firſt erroneous 
Principle, the whole Fabrick of this vaſt 
Engine of Popular Sedition would drop. 
down of it ſelf _ "Wn 


CL $3 


The Rebellious Conſequence which 
follows this prime Article of the Natural 
Freedom of Mankind may be my Suth- 
cient Warrant for a modeſt Examinati- 
on of the original Truth of it 3 much 
hath been fri and by many, for the 
Afermative ; Equity requires that anEar 
be reſerved a little for the Negative. 


In this DISCOURSE I ſhall give my 
ſelf theſe Cautions: 


Firſt, I have nothing to do to medJe 
with Myſteries of State, ſuch Arcana 
{mperii, or Cabinet-Councels, the Vul- 
gar may not pry into. An implicite 
Faith is given to the meanecſt Artificer 
in his own Craft, how much more 1s it 
then due to a Prince in the profound 
Secrets of Government? The Cauſesand 
Ends of the greateſt politique Actions 
and Motions of State dazle the Eyes, 
and exceed- the Capacities of all men, 
ſave only thoſe that are hourly verſed 
In the managing Publique Affairs : yet 
ſince the Rule for each men tro know in 
what to obey his Prince, cannot be 
learnt without a relative Knowledge of 


thoſe Points wherein a Sovereign may 


B 2 Coms- 
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Command, it is neceſlary ' when the 
Commands and Pleaſures of Superiours 
come abroad and call for an Obedience, 
that every man' himſelf know ' how 'to - - 
regulate his Actions or his'Sufferings; , 
for according to | the Quality of the 
Thing commanded, an *Adive or Pal- 
five Obedience is to be. yielded'; and 
this is not to limit the' Pririces Power, 
but the extent 'of the Subjects Obedi- 
ence, by giving to Ceſar the things that 
we Cajoers, He -:* 


Secondly, I am not to queſtion , or 
<guarrel atthe Rights or Liberties of this , | 
or any other Nation; my'task-1s chief- 
ly to enquire ' from whom theſe: firſt 
came, not to difpute what, or how ma- 
ny 'theſe 'are'; but whether they were 
derived from the Laws of Natural Liber- 
ty, or from theGrace and Bounty of Prin- 
ces, My deſire and Hope 1s, ' that the 
people of England may and do enjoy 
as ample Privileges as any Nation un- 
der Heaven; the greateſt Liberty in the 
World (if it be duely conſidered ) 1s for” 
a people to live under a' Monarch, Tt is 
the Magna Charta of this Kingdom, all 
other ſhews or pretexts of Liberty, are 
EE hx CO I WEN rs as * but 


Hs 


but ſeveral degrees of Slavery, and a 
Liberty only to deſtroy Liberty. 


If ſuch as Maintain the. Natural Lt- 
berty of Mankind, take Offence at the 
Liberty I take to Examine it, they muſt 
take heed. that they do not deny by 
Retail, that Liberty which they affirm 
by Whole-fale : For, if the Theſes be 
true, the Hypotheſgs will follow, that all 
men may Examine their own Charters, 
Deeds, or Evidences by which they 

claim and hold the Inheritance or Free- 
hold of their Liberties. 


Thirdly, I muſt not detrat from the 
- Worthof all thoſe Learned Men, wha 
are of a contrary Opinton 1n the Point 
of Natural Liberty : the profoundeſt 
Scholar that ever was known hath not 
been able to ſearch out every Truth 
that is diſcoverable ; neither Ariſtotle in 
Philoſophy , nor Hooker in Divinity. 
They are but Men, yet I reverence their 
Judgements in moſt Points, and confeſs 
my ſelf beholding to theis Errors too 
11 this; ſomething that I found amiſs 
1n their Opinions, guided me in the diſ- 
covery of that Truth which (I per- 

| By {wade 
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ſwade my (elf ) they miſſed. A Dwarf 


ſometimes may ſe that which a Giant 
looks over ; for whileſt one Truth 1s 
curiouſly ſearched after, another mult 
neceſſarily be negleFed, Late Writers 
have taken up too much upon Truſt 
from the ſubtile School-men, who to be 
ſure to thruſt down the King belaw the 
Pope, thought it the ſafe(t courſe to 
advance the People above the King, 
that ſo the Papal Power might take 
place of the Regal. Thus many an Ig- 
 Norant Subject hath been fooled into 
this Faith, that a man may become a 
Martyr for his Conntrey, by being a 1Tray- 
tor to his Prince ;. whereas the New- 
coyned diſtin&ion of Subjects into Roy- 
alliſts and Patriots, is moſt unnatural), 
ſince the relation between Kin and 
People is ſo great, that their well-be- 
ing is ſo Reciprocal, _ 


(2) To make evident the Grounds 
of this Queſtion , about the Natural 
Liberty of Mankind, I will lay down 
ſome palſages of Crdinal Bellarmine , 
that may belt nnfold the State of this 
Controverfie. Secular or Civil Power 
(Gr * FT ſinned by Men ; It is in 


he 
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the People, unleſs they beſtow it on a Prince. 
This Power is immediately in the whole 
Multitude, as in the Subj ef of it ; fox 
this Power is in the Divine Law, but the 
Divine Law hath given this Power to np 
particular Man------- If the Poſitive Law 
be taken away, there 3s left no Reaſon, why 
amongſt a Multitude (who are Equal) one 
rather than another ſhould bear Rale over 
the reſt. ----- Power is given by the Mul- 
titude to one man, or to more, by the ſame 
Law of Natares for the Commonwealth 
cannot exerciſe this Power, therefore it is 
| bound to beſtow it upot! ſome One Man, or 
* ſome Few.------ If depends upon the Conſent 
of the Multitude to ordain over themſelves 
a King, or Conſul, or other Magiſtrates; 
and if here be a lawful Cauſe, the Multi- 
tude may change the Kingdom into an Ari- 
ſtocracy or Democracy. Thus far Bel- 
larmine; in which paſſages are compri- 
ſed the ſtrength of all that ever I have 
read, or heard produced for the Natu- 
ral Liberty of the SubjeF, 


Before I examine or refute theſe Do- 
&rines, I muſt a little make ſome Ob- 
ſervations upon his Words. 


Firſt, 


[10 ] 

Firſt, He faith, that by the Law of 
God, Power is immediately in the Peo- 
ple 3 hereby he makes God to be the 
zwmmediate Author of a Democratical 
Eſtate; for a Democracy is nothing elſe 
but the Power of the Multitude. If 
this be true, not only —_ but 
all Monerchies are altogether unlawful, 
as being ordained (ashethinks) by Men, 
whenas God himſelf hath chofen a De- 
Faraye 


S econdly, He holds, that although a 
Democracy be the Ordinance of God, 


yet the people have no power to uſe . 


the Power which God hath given them, 
bur only power to give away their 
Power; whereby it followeth, that there 
can be no Democratical Government, be: 
cauſe he faith , the people muſt give 
their Power to One Man, or to fome 
Few ; which maketh either a Regal or 
Ariſtocratical Eſtate 5 which the Multt- 
tude is tyed to do, even by the ſame 
Law of Nature which Originally gave 
them the Power : And why then doth 
he ſay, the Mruliitude may change the 
Kingdom into a Democracy £ | 


Thirdly, 


- 


l 
by 


"Tx-1 

Thirdly, He concludes, that if there be 
4 lawful Cauſe,the Multitude may change 
the Kingdom. Here I would fain know 
who ſhall judge of this lawful Cauſe? 
If the Mwltitade (for I ſee no Body elſe 
can) then this'is a peſtilent and dange- 
rm EE 9 


(3) I come now to examine that Ar- 
ument which is uſed by Bellarmine, and 
1s the One and only Argument I can find 
produced by my Author for the proof. 
of the Natural rake: the People. Tt 
js thus framed : That God hath given or 
ordained Power, is evident by Scripinres 
But God hath given it to a0 particular 
Perſon , becauſe by Nature all Men are 
Equal ; therefore he hath given Power to 


the People, or Multitude. 


To Anſwer this Reaſon, drawn from 
the Equality of Mankind by Nature, I 
will firſt uſe the help of Bellarmine him- 
ſelf, whoſe very words are theſe : If 
many men had been together created out 

the Earth, they all ought to have been Prin- 
ces over their Poſterity, Tn theſe words 
we have an Evident Confeſſion, that 
Creation made man Prince of his Poſte- 
Y_ : 5 4 * ; TIE: : ritYs 


[ 12 ] 
rity. And indeed not only Adam, but 
the ſucceeding Patriarchs had, by Right 
of Father-hood, Royal Authority over 
their Children. Nor dares Bellarmine 
deny this alſo. That the Patriarchs (ſaith 
| he) were endowed with Kingly Power, 
their Deeds do teſtifie;z for as Adam was 
Lord of his. Children, ſo his Children 
under him, had a Command and Power 
over their own Children ; but ſtill with 
ſabordination to the Firſt Parent, who 
1s Lord-Paramout over his Childrens 


Children to all Generations, as being 
the Grand- Father of his People. 


(4) I fee not then how the Children 
of Adam, or of any man elſe can be free 

from fubjeftion to their Parents: And 
this ſubjection of Children being the 
Fountain of all Regal Authority, by the 
 Ordination of God himſelf ; It follows, 
that Civil Power not.only in generat is 
by Divine Inſtitution, but even the Aſ- 
fipnment of it ſpecifically to the Eldeft 
Parents, which quite takes away that 
New and Common diſtinction, which re- 


fers only Power Univerſal and' Abſolute 


to God; but Power Reſpective, in re- 
gard of the Special Form of Government, 
tothe Choice of the people. This 


F | 


| 


: Y 


| [13] 
This Lordſhip which Ada: by Com- 
mand had over the whole World, and 
by Right deſcending from him the Pa- 
triarchs did enjoy, was as large and 
ample as the Abſoluteſt Dominion of 
any Monarch. which hath been ſince the 
Creatioh : For Dominion of Life and 
Death, we find that Judah the Father 
pronounced Sentence of Death againſt 
Thamar his Daughter-1in-law, for play- 
ing the Harlotz Bring her forth (faith 
he) that ſhe may be burnt, Touching 
War, we ſee that Abram commanded an. 


Army of 318 Souldiers of his own Fa- 


mily, And Eſau met his Brother Jacob 
with 400 Men at Arms. For matter of 
Peace, Abraham made a League with 
Abimelech, and ratified the Articles with 
an Oath. Theſe ACts of Judging in Ca-. 
pital Crimes, of making War, and con- 
cluding Peace, are the chicfeſt Marks of 
Soverergnty that are found in any Mg- 
march. 


(5) Not only until the Flood, but 
after 1t, this Patriarchal Power did con- 
tinue, as the very name Patriarch doth 
in part prove, The three Sons of Noah 
had the whole World divided amongſt / 
them 
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them by their Father; for of them. was 
the whole World over-ſpread, accord 
ing to the BenediQion given to him and 
his Sons, Be fruitful' and myltiply,. and 
repleniſh the Earth. Moſt of the Civileft 
Nations of the Earth labour tp fetch 
their Original from ſome One of the 
Sons or Nephews of Noah, which were: 
ſcattered abroad after the Confufion of 
Babel : In this Diſperſion we muſt. cer- 
tainly find the Eſtabliſhment of Regal 
Power throughout the Kingdoms of the 
World. 


4 


. It isa common Opinion, that at the 
Confuſion of Tongues there were 72 
diſtin& Nations erected, all which were 
not Confuſed Multitudes, without Heads 
or Governours, and at Liberty to chooſe 
what Governours or Government they 
pleaſed ; but they were diſtinct Fami- 
lies, which had Fathers for Rulers over 
them z whereby it appears that even 1n 
the Confuſion God was careful to pre- 
ſerve the Fatherly Authority, by di- 
ſtributing the diverſity of Languages ac- 
cording to the diverſity of Families 5 


for ſo plainly it appears by the Text : 


Firft,after the Enumeration of the Sons 
of 


OSS,” - 
-- 


—— -—— 


C15] 
of Japhet, the Concluſion is, By theſe 
were the Iſles of the Gentiles divided in 
their Lands, every one after his Tongue, 
. = after their Families, in their Nations ; (0 
it is ſaid : Theſe are the Sons of Ham 
after their Families, after their Tongues, 
in their Countreys, and in their Nations. 
The like we read, Theſe are the Sons of 
Shem after their Families, after their 
Tongaes, in their Lands, after their Ne- 
tions. Theſe are the Families of the Sons 
of Noah after their Generations in their 

ations; and by theſe were theſe Nations 
divided in the Earth, after the Flood. 


In this Divifion of the World, ſome 
are of Opinion that Noah uſed Lots for 
the diſtribution of it ; others affirm he 
fayled about the Mediterranean Sea in 
Ten years, and as he went about, ap- 
pointed to each Son his part, and ſo 
made the Diviſion of the then known 
World into Aſa , Africe, and Emrope, 
(according to the Number of his Sons) 

. the Limits of which Three Parts are all 
: > foundin that Midland Sea. 


(6) But howloever the manner of 


this Diviſion be uncertain, yet it ismoſt 
certain 
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certain-the Diviſion it ſelf was by Fa- 
milies from Nuah and his Children, bver 
which the. Parents were Heads and 
Princes. 


Amongſt theſe was Nizrrod, who no 
doubt ( as Sir Walter Raleigh affirms ) 
was, by good Right, Lord or King over 
his Fonlly: yz yet againſt Right FF he 
enlarge his Empire, by ſcizing violently 
on the Rights of other Lords of Fami- 
lies : And in this ſenſe he may be ſaid 
to be the Author and firſt Founder of 
Monarchy. And all thoſe that do attri- 
bute unto him the Original Regal Pow- 
er, do hold he got it by Tyranny or 
Uſurpation, and not by any due Ele- 
Gion of the People or Multitude, or 
by any FaQtion with theni. 


As this Patriarckal Power continued 
in Abraham, Iſaac, and Jacob, even until 
the Egyptian Bondage; fo we find it a- 
mongſt the Sons of Iſz:ael and Eſa. It 
is ſaid, Theſe are the Sons of Iſmael, and 
theſe are their Names by their Caſtles and 
Towns , 1welve Princes of their Tribes 
and F watt "Hg And theſe are the Names of -- 
the Dukes that came of Eſau, — to 
their 


) 
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their families & their places by their nations. 


(7 ) Same perhaps may think that theſe 
Princes and Dukes of Families were but 
ſome. petty Lords under ſome greater 
- Kings,becauſe. the number of them are ſo 
many, that their particular Terntories 
could be but ſmall,and not worthy the Ti- 
tle of Kingdoms; but they mult conſider, 
that at firſt, Kings had no ſuch large Do- 
mi1n1ons as they have nowadays; we find 
in thetimeof Abraham, which was about 
30o years after the Flood, that in a little 
corner of: Aſa, 9 Kings at once met in Ba- 
tail, moſt-of which were but Kings of 
Cities apiece, with the adjacent Territo- 
* ries,as of Sodom, Gomorrah, Shinar, &c. In 
the ſame Chapteris mention of Melchiſe- 
deck King of Salem, which was but the Ci- 
ty of Jeruſalem. And inthe Catalogueof 
the Kings of Edow, the Names of each 
Kivg's City is recorded,as the only Mark 
to diſtinguiſh their Domintons. In the 
Land of Canaarn,which was but a ſmall cir- 
cuit, Foſhnah deſtroyed Thirty one Kings; 
and about the ſame time, Adonibeſeck had 
70 Kings, whole Hands and Toes he had 
cut off, and made them teed underhis Ta- 
ble. Afew years after this, 32 Kings came 
to Berhadad King of Syria, and about 
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venty Kings of Greece went' to the 
Wars of Troy. Czſar found more Kings 
in France, than there be now Princes 
there, and at his Sailing over into this 
Tland, he found four Kings in our 
County of Kent. Theſe heaps of 
Kings in each Nation, are an Argument 
their Territories were but ſmall, and 
ſtrongly confirms our Aflertion, that 
EreCtion of Kingdoms came at firſt only 
by Diſtinction of Families. 


By manifeſt Footſteps we may trace 
this Paternal Government unto the [/- 
raelites coming into Egypt, where the 
Exerciſe of Supreme Patriarchal Juriſ- 
diction was intermitted, becauſe they 
were 1n ſubjection to a ſtronger Prince. 
Afﬀer the Return of theſe Iſraelites out 
of Bondage, God out of a ſpecial Care 
of them, choſe Moſes and Joſuah ſuc- 
ceſively to govern as Princes in the 
Place and Stead of the Supreme Fathers : 
and after them likewiſe for a time, he 
raiſed up Judges, to defend his People 
in time of Peril. But when God gave 
the Iſraelites Kings, he reeſtabliſhed the 
Antient and Prime Right of Lineal Suc- 
ceilton to Paternal Government. And 

when- 


[19 ] 
whenſoever he made choice of any ſpe- 
cial Perſon to be King, he intended that 
the Iflue alſo ſhould have benefit there- 
of, as being comprehended uthctently 
in the Perſon of the Father, although 
the Father only was named in the 


Graunt. 


(8.) It may ſeem abſurd] to maintain 
that Kings now are the Fathers of their 
People, ſince Experience (hews the con- 
trary. Tt is true, all Kings be not the 
Natural Parents of their Subjects, yet 
they all either are, or are to be reputed 
the next Heirs to thoſe firſt Progenitors, 
* Who were at firſt the Natural Parents 
of the whole People, and in their Right 
ſucceed to the Exerciſe of Supreme Ju- 
riſdiFion ; and ſuch Heirs are not only 
Lords of their own Children, but alſo 


of their Brethren, and all others that 


were ſubject to their Fathers: And there- 
fore we find, that God told Cain of his 
Brother Abel, His Deſires ſhail be ſubje& 
unto thee, and thou ſhalt rile over him. 
Accordingly, when Jacob baught his 
Brother's Birth-right, Iſaac bleſſed him 
thus, Be Lord over thy Brethren, and 
let the Sons of thy Mother bow before thee. 
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As long as the firſt Fathers of Fami- 
lies lived, the name of Patriarchs did 
aptly belong unto them; but after a 
few Deſcents, when the true Father- 
/ hodd it ſelf was extin&, and only the 

| Right of the Father deſcends to the 
true Heir, then the Title of Prizce or 
King was more Significant , to expreſs 
the Power -of him who ſucceeds only 
to the Right of that Fatherhood which 
his Anceſtors did Naturally enjoy; by 
this means it comes to paſs, that many a 
Child, by ſucceeding a King, hath the 
Right of a Father over many a Gray- 
headed Multitude,and hath the Title of 
Pater Patrize. 2-3 


(9.) It may be demanded what be- 
comes of the Right of Fatherhood, 1n 
Caſe the Crown does eſcheate for want 
of an Heir 2 Whether doth it not then 
 Devolve to the People? The Anſwer 1s, 
It is but the Negligence or Ignorance of 
the People to loſe the Knowledge of 
the true Heir: for an Heir there al- 
ways 1s. If Adam himſelf were ſtill _ 
living, and now ready to die, it 1s Cer- 
tain that there 1s One Man, and but 
One in the World who is next Heir, 

al- 


[ox *] 
although the Knowledge who ſhould 
be that one One Man be'quite loſt. 


2. This Ignorance of the People be- 
ing admitted, it doth not by any means 
follow; that for want of Heirs the Su- 

reme Power is devolved to the Multi- 
tude, and that they have Power to 
Rule, and Choſe what Rulers they 
pleaſe. No, the Kingly Power efcheats 
in ſuch caſes to the Princes and inde- 
pendent Heads of Families : for every 
Kingdom is reſolved into thoſe parts 
whereof at firſt it was made. By the U- 
« niting of great Families or petty King- 
doms, we find the greater Monarchies 
were at the firſt ereted; and into ſuch 
again, as into their firſt Matter many 
times they return again. And becauſe 
the dependencie of ancient Families 1s 
oft obſcure or worn out of Knowledge ; 
therefore the wiſdom of Allor Moſt Prin- 
ces have thought fit to adopt many times 
thoſe for Heads of Families, and Princes 
of Provinces, whole Merits, Abilities, 
or Fortunes, have enobled them, or 
made them fir and capable of ſuch Re- 
gal Favours. All ſuch prime Heads and 
Fathers have power to conſent in the 
C 3 Uniting 


Ls 

uniting or conferring 'of their Fatherly 
Right of Sovereign Authority on whom 
they pleaſe: And he that 1s ſo Elected, 
claims not his Power as a Domative from 
the People ; but as being ſubſtituted 
properly by God, from whom he re- 
ceives his Rozal Charter of an Qniverſal 
Father, though teſtified by the Mun- 
{try of the Heads of the People. 
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If it pleaſe God, for the Correction 
of the Prince, or puniſhment of the 
People, to {utter Princes to be removed, 
and others to be placed in their rooms, 
either by the Factions of the Nobility, , 
or Rebellion of the People; in all ſuch 
caſes, the Judgment of God, who hath 
power to give and to take away King- 
doms, 1s molt juſt: yet the IViniſtry 
of men who execute God's Judgments 
without Commiſſion, is ſinful and dam- 
nable. God doth but uſe and turn mens 
Urnrighteous AFGs to the performance of 
his Righteous Decrees. 


(10.) In all Kingdoms or Common- » 
wealths in the World, whether the 
Prince be the Supreme Father of the 


People, or but the true Heir of ſuch a 
| Father, 
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Father, or whether he come to the 
Crown by Utlſurpation, or by EleCtion 
of the Nobles, or of the People, or by 
any other way whatſoever; or whether 
ſome Few or a Multitude govern the 
Commonwealth : yet ſtill the Authori- 
ty that is in any One, or in Many, or 
in All theſe, is the only Right and Na- 
tural Authority of a Supreme Father. 
There is and always ſhall be continued 
to the End of the World, a Natural 
Right of a Supreme Father over every 
Multitude, although by the ſecret Will 
of God, many at firſt do moſt unjuſt- 
ly obtain the Exerciſe of it. 


To confirm this . Natural Right of 
Reeal Power, we find in the Decalogue, 
That the Law which enjoyns Obedi- 
ence to Kings, 1s delivered 1n the terms 
of Honour thy Father, as if all power 
were originally in the Father. If Obe- 
dience to Parents be immediately due 
by a Natural Law, and SubjeQtion to 
Princes, but by the Mediation of an 
Humane Ordinance ; what reaſon is there 
that the Laws of Nature ſhould give 
place to the Laws of Men? as we ſee 
the power of the Father over his Child, 
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gives place, and is ſubordinate to the 
power of the Magiſtrate. 


a Father with thoſe of a King, we and 
them all one, without any difference at 
all, but only 1 1n the Latitude or Extent 
of them: as the Father over one Fami- 
ly, ſo the King as Father over many Fa- 
milies extends his care to preſerve, feed, 
cloth, inſtruct and defend the whole 
Commonwealth. His War, his Peace, 
his Courts of Juſtice, and all his Ads 
of Sovereignty tend only to preſerve 
and diſtribute to every ſubordinate and 
inferiour Father, and to their Children, 
their Rights and Privileges ; ſo that all 
the Duties of a King are ſummed up in 
an Univerſal Father)y Care of his Pco- 


Pe. 


It we compare the Natural Rights of -| 


_ CHAP. 
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CHAP. IL. 


It is unnatural for the People 
to Govern, or _— Gover- 


aours. 


(1.) A ®itote examined about. the 
Freedom of the People, and ju- 

tified. (2.) nk diſputing againſt 
the Regality of Adam. (3.) Fami-, 
lies diverſly defined by Ariſtotle, Bodin 
and others, (4.) Suarez contradiffing 
Bellarmine. ('5.) Of EleGion of Kings. 
(6.) By the Major part of the People. 
(7.) By Proxy,and by ſilent Acceptation. 

(3.) No Example in Scripture of the - 

Peoples choſmng their King. Mr. Hook- 
er's Tudement therein. (9.) God go- 

» vwerned always. by Monarchy. (10.) Bel- 
larmine and Ariſtotle's Judgment of 
Monarchy. (11.) ImperfeTions of the 
Koman Democratie. (12.) Rome 
began 


[25] 
began her Empire under Kings, and 
 perfeFed under Emperours. In danger, 
the People of Rome always fled to Mo- 
narchy. (13.) Whether Democraties 


were invented to bridle Tyrants, or ra- 


ther that they came in by Stealth. 


C14.) Democraties vilifred by their own 
Hiſtorians. (15.) Popular Government 


TO I pope, 9092" 


more bloody than Tyranny. (16.) Of . 


a mixed Government of the King and 
People. (17. The People may not judge 
or corre their King. (18.) No T3- 
rants in England ſmmce the Conqueſs. 


Y and Reafons drawn from 
oy the Authority of the Scrip- 

=. rure, it appears little leſs 
\ than a Paradox which Bellarmine and 
others affirm of the Freedom of the 
Multitude, to choſe what Rulers they 
pleaſe. 


Had the Patriarchs their Power g1- 
ven them by their own Children ? Bel- 


larmine does not ſay it, but the Con- 


'trary : If then the Fatherhood enjoy- 
ed this Authority for ſo many Ages by 

the Law of Nature, when was it loſt, 
| he 
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ES 
or when forfeited, or how is it devol- 
ved to the Liberty of the Multitude ? 


Becauſe the Scripture is not favou- 
rable to the Liberty of the People 3 
therefore many fly to Natural Reaſon, 
and to the Authority of Ariſtotle. I muſt 
crave Liberty-toexamine or explain the 
Opinion of this great Philoſopher; but 
briefly, I find this Sentence in the Third 
of his Politiques. Cap. 16. Soxe! Is m- 
ay & 47) Quo #) m3 xvetoy wa mdviuy 4) 
Tuy woMilov, os ouvemey SE opgiov 1 a76- 
2s. Tt ſeems to ſome not to be natural 
for one man to be Lord of all the Ci- 
tizens, ſince a City conſiſts of Equals. 


_ D. Lambine 1n his Latine Interpretati- 
- on of this Text, hath omitted the Tranſs 


lation of this word | row | by this means 
he maketh that to be the Opinion of 
Ariſtotle, which Ariſtotle alleadgeth to 
be the Opinion but of ſome. This Neg- 
ligence, or Wilful Eſcape of Lambine, 
i not tranſlating a word fo Material, 
hath been an occaſion to deceive ma- 
ny, who looking no farther than this 
Latine Tranſlation, have concluded, 
and made the World now of late be- 


lieve, that Ariſtotle here maintains a 
Natural 


[ 28 ] 


Natural Equality of Men 3 and not on- 


ly our Ergliſh Tranſlator of Ariſtotle's 
Politiques is in this place miſled by 


following Zambine 3 but even the Lear- 


ned Mozſierr Duvall in his S;20pſts bears 
them company: and yet this Verſion 
of Lambine's 1s eſteemed the beſt, and 
Printed at Paris with Canſabor's corre- 
fed Greek Copy, though in the ren- 
dring of this place, the Elder Tranih- 
tions have been more faithful; and he 
that ſhall compare the Greek Text with 
the Latize, ſhall find that Cayſaboz had 
juſt cauſe in his Preface to Ariſtotle's 
Works, to complain that the beſt Tran- 
{lations of Ariſtotle did need Correcti- 
on: Toprove that in theſe words which 
ſeem to favour the Equality of Mankind, 
_ Ariſtotle doth not ſpeak according to 
his own Judgment, but recites only 
the Opinion of others; we find him 
clearly deliver his own Opinion, - that 
the Power of Government did original- 
Iy ariſe from the Right of Fatherhood, 
which cannot poſſibly conſiſt with that 
Natural Equality which Men dream of : 
for in the Firſt of his Politiqres he 
agrees exatly with the Scripture, and 
lays tais Foundation. of Government, 

The 


[29]. 
The firſt Society (faith he) made of 


Many Houſes is a Village, which ſeems 
moſt naturally to be a Colony of Fami- 
lies or foſter-Brethren of Children and 
Childrens Children. And therefore at 
the beginning, Cities were under the 
Government of Kings, for the eldeſt in 
every houſe 15King : And © for Kindred- 
ſake 1t1sin Colonies. And in the fourth 
of his Politiques, cap. 2, He gives the Ti- 
tleof the firſt and Divineſt ſort of Go- 
vernment to the Inſtitution of Kings, by 
Defining Tyranny to be a Digrethion 
from the Firſt and Divineſt. 


Whoſoever weighs :dviſcdly theſe 
paſlages, will find little hope of Natural 
Keaſon 1n Ariſtotle to prove the Natural 
Liberty of the Multitude. Allo before 
him k Divine Plato concludes a Com- 
monweal to be nothing elſe but a large 
Family. I know for this Poſition Ari- 
ftotle quarrels with his Maſter, bur moſt 
unjuſtly; for thereia he contraditts his 
own Principles: for they both agree 
to fetch the Oviginal of Civil Govern- 
ment from the prime Ge: DVCINEnt, No 
doubt but Mofes's Hiltory of the Crea- 
tion guided theſe two Ph 2Hofophers in 

11ding 
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finding out of this Lineal SubjeGion, 
deduced from the Laws of the Firſt 
Parents, according to that Rule of 
St. Chryſoſtom, God made all Mankind 
of One Man, that he might teach the 
World to be Governed by a King, and 
zot by a Multitude. 


The Ignorance of the Creation, oc- 
calioned ſeveral Errors amongſt the 
Heathen Philoſophers. Polybius, though 
otherwiſe a moſt profound Philoſopher, 
and Judicious Hiſtorian, yet here he 
ſtumbles; for in ſearching out the Or1g1- 
nal of Civil Societies, he conceited, 
That Multitudes of Men after a Deluge, 
a Famine, or a Peſtilence, met together 
like Herds of Cattel without any Depen- 
dency, untill the ftrongeſt Bodies and bold- 
eft Minds got the Maſtery of their Fel- 
lows; even as it 1s (ſaith he) among 
Bulls, Bears and Cocks. 


And Ariſtotle himſelf, forgetting his 
firſt Doctrine, tells us, the firſt Herozcal 
Kings were choſen by the People for 
their deſerving well of the- Multitude 
either by teaching them ſome New Arts, 
or by Warring for them, or by Gather- 


ing. 
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ing them together, or by Dividing Land 
amongſt them 3 alſo Ariſtotle had another 
Fancy, that thoſe Men who prove wiſe 
of Mind, were by Nature intended to 
be Lords, and Govern, and thoſe 
which were Strong of Body were or- 
dained to obey, and to be Servants. 
But this 1s a dangerous and uncertain 
Rule, and not without ſome Folly ; 
for if a man prove both Wiſe and Strong, 
what will Ariffotle have done with 
him? as he was Wiſe, he could be no 
Servant, and as he had Strength, he 
could not be a Maſter; belides, to ſpeak 
like a Philoſopher, Nature intends all 
things to be perfect both in Wit and 
Strength. The Folly or Imbecillity pro- 
ceeds from ſome Errour in Generation 
or Education ; for Nature aims at Pex- 


: feGion 1n all her Works. 


(2) Suarez the Jeſuite riſcth up a- 
oainſt the Royal Authority of Adam, 
in defence of the Freedom and Liberty 
of the people; and thus argues. B 
Right of Creation (faith he) Adam had 
only Oeconomical power, but not Poli- 
tical 5 he had a power over his Wife, 
and a Fatherly power over his Sons, 

; whnlſt 
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whilſt they were not made Free: he 
might alſo in proceſs of Time have Ser- | 
vants and a Compleat Family ; and in. 
that Family he might have compleat 
Oeconomical Power. But after that Fa- 
milies began to be multiplied, and Men 
to be ſeparated, and become the Heads 
of ſeveral Families 3 they had the ſame 
power over their Families. But Pol;- 
tical Power did not begin, until Fami- 
lies began to be gathered together into 
one perfect Community 3 wherefore as 
the Community did not begin by the 
Creation of A4am,nor by his Will alone, 
but of all them which did agree in this 
Community : So we cannot fay that 
Adam Naturally had Political Primacy 
in that Community 3 for that cannot 
be gathered by any Natural Principles, 
becauſe by the Force of the Law of 
Nature alone, it is not due unto any 
Progenitor, t9 be alſo King of his Po- 
ſterity. And if this be not gathered 
out of the Principles of Nature , we 
cannot ſay, God by a ſpecial Gift or 
Providence gave him this Power; For 
there is no Revelation of this, nor Te- 
ſtimony of Scripture. Hitherto Szarez. 


Whereas 
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Whereas he makes Adam to have a 
Fatherly power over his Sons, and yet 
ſhuts up this. power within One F amily, 
he ſeems either to imagine, that all A- 
dam's Children lived within one Houſe, 
and under one Roof with their Father; 
or elſe, as ſoon as any of his Children 
lived out of his Houſe, they ceaſed to 
be Subje&t, and did thereby become 
Free. For my part, I cannot believe 
that Adam (although he were ſole Mo- 
narch of the World) had any ſuch ſpa-. 
cious Palace, as might contain any ſuch 
Conſiderable part of his Children. It 1s 
likelier,that ſome mean Cottage or Tent 


did ſerve him to keep his Court in, It 


were hard he ſhould loſe part of his 
Authority, becauſe his Children lay not 
within the Walls of his Houſe. But if 
Suarez will allow all Adam's Children 
to be of his Family, howlſoever they 
were ſeparate in Dwellings; if their Ha- 
bitations were either Contiguous, or 
at ſuch Diſtance, as might eaſily receive 
his Fatherly Commands. And that all 
- that were under his Commands, were 
of his Family, although they had many 
Children or Servants married, having 
themſelves alſo Children. Then I ſee 
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[34 ] ” 
no reaſon, but that we may call Adam's 
Family a Commonwealth, except we 
will wrangle about Words: For Adam 
living 930 years, and feeing 7 or 8 De- 
ſcents from himſelf; he might live to 
command of his Children and their Po- 
ſterity a Multitude , far bigger, than 
many Commonwealths and Kingdoms. 


(3.) I know the Politicians and Civil 


' Lawyers do not agree well about the 


Definition of a Family, and Bodir doth 
ſeem in one place to. confine it to a 
Houſe ; yet in his Definition, he doth 
enlarge his meaning to all Perſons un- 
der the Obedience of One and the Same 
Head of the Family 3 and he approves 
better of the propriety of the Hebrew 
Word for a Family, which 1s derived 
from a Word that fignifies a Head, a 
Prince, or Lord, than the Greek Word 
for a Family, which is derived from 
oiz©-, which ſignifies a Houſe. Nor 
doth Ariſtotle confine a Family to One 
Houſe ; but eſteems it to be made of 
thoſe that daily converſe together : 
whereas before him, Charondas called a 
Family Homoſypioi, thoſe that feed to- 
getherout of one common Paxrier. And 
Epimeni- 


FER 1 
Epimenides the Cretian, terms a Famil y 
Homotapnoi, thoſe that lit by a Common 


Fire, or Smoak. Burt let Suarez under- 


ſtand what he pleaſe by 4dam's Fami- 
ly 3 if he will but confeſs, as he needs 
muſt, that Adazz and the Patriarchs had 

Abſolute power of Life and Death, of 
Peace and War, and thelike, within their 
Houſes or Families : ; he muſt give, us leave 
atleaſt, tocall them Kings of their Hou- 
ſes of Families; and if they be ſo by the 
Law of Nature, what Liberty will be left 
to theit Children to diſpoſe of ? 


Ariſtotle gives the Lie to Plato, and 
* . thoſe that ſay Political and. Occonomical 
Societies are all one, and do not differ 
Specie, but only Multiiudine &- Pauci- 
tate 5, as if there were no difference. be- 
twixt a Great Houſe and a Little City. 
All the Argyment I find he brings a- 
y7a1n{t them 1n this. 

The Community of Man and Wie, 
differs from the Conimunity of Maſter 
and Servant, becauſe they have ſeve- 
ral Ends. The Intention of Nature by 
Conjun&ion of Male and Female, 1s 
Generation z but the Scope of Maſter 
and Servant, is Preſervation : ſo that a 
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Wife and a Servant are by Nature di- 
ſtinguiſhed , becauſe Nature does not 
work like the Cutlers of Delphos, for ſhe 
makes but one thing for one Uſe. If we 
allow this Argument to be ſound, no- 
thing doth follow but only this, That 
Conjugal and Deſpotical communitiesdo 
differ. Burt it is no conſequence, That 
therefore, Oeconomical and Political So- 
cicties do the like: For though 1t prove 
a Family to conſiſt of two diſtinct Com- 
munittes, yet it follows not, that a Fa- 
mily and a Commonwealth are diſtinct ; 
becauſe, as well in the Commonweal, 
as in the Families, both theſe Commu- 
nities are found. | 

And as this Argument comes not 
home to our Point, ſo it 1s not able to. 
prove that Title which it ſhews for; 
for if it ſhould be granted (which yet 
is falſe) that Generation and Preſervati- 
on differ about the Iadividunm, yet 
they agree in the. General, and ſerve 
both for the Conſervation of Mankind ; 
Even as ſeveral Servants differ in the 
particular Ends or Offices; as one to 
Brew; and another to Bake; yet they 
agree in the general Preſervation of the 
Family. 


I 
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Family. Beſides, Ariſtotle confeſſes, that 


amongſt the Barbarians (as he calls 


all them that are not- Grecians) a Wife 
and a Servant are the ſame, becauſe by 


| Nature, no Barbarian 1s fit to Govern; 


It is fit the Grecians ſhould rule over 
the Barbarians ; for by Nature a Ser- 
vant and a Barbariaz» 1s all one : their 
Family conſiſts only of an Ox for a Man- 
Servant, and a Wite for a Maid; ſo they 
are fit only to rule their Wives and 
their Beaſts. Laſtly, Ariſtotle (if it had 
pleaſed him) might have remembred, 
That Nature doth not always make one 
Thing but for one Uſe : he knows, the 
Tongue ſerves both to Speak, and to 


Taſte. 


(4.) But to leave Ariſtotle, and re- 
turn to Szarez; he ſaith that Adam had 
Fatherly Power over his Sons, whilſt 
they were not made Free. Here I 
could wiſh that the Jeſuite had taught 
us, how and when Sons become Free : 
I know no means by the Law of Na- 
ture. It is the Fayour I think of the 
Parents only, who when their Children 
are of Age and Diſcretion to eaſe their 
Parents of part of their Fatherly Care, 
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are then content to remit ſome part of 
their Fatherly authority 3 therefore the 
Cuſtom of ſome Countreys doth in ſome 
Caſes Enfranchiſe the Children of Inte- 
riour Parents, but many Nations have 
no ſuch Cuſtome, but on the contrary 
have ſtrict Laws for the Obedience of 
Children : the Judicial Law of Moſes 
giveth full power to the Father to ſtone 
his diſob<dient Son, ſo it be done in pre- 


ſence of a Magiſtrate: And yet it did. 


not belong to the Magiſtrate to enquire 
and examine the juſtneſs of the Cauſe 3 
But it was ſo decreed, leſt the Father 
ſhould in his Anger, ſuddenly, or ſecret- 
Iy kill his Son. 


Alſo by the Laws of the Perſrars, and 


of the People of the Upper Aſa, and of 
the Gaules, and by the Laws of the Weſt- | 


Indies, the Parents have power of Life 
and Death over their Children. 


The Romans, even in their moſt Po- 
pular Eſtate, had this Law in force, and 
this Power of Parents was ratified and 
amplified by the Laws of the Twelve 
Tables, to the enabling of Parents to 
{ell their Children two or three times 

__ over 
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over. By the help of the Fatherly Pow- 
er, Rome long flouriſhed, and oftentimes 
was freed-' from great Dangers. The 
Fathers have drawn out of the very. 4/- 
emblies their own Sons; when being 
Tribunes, they have publiſhed Laws ten- 


ding to Sedition. 


Memorable is the Example of Caſſas, * 
who threw his Son headlong out of the 
Conliſtory, publiſhing the Law Agraria, . 
for the Diviſion of Lands, 1n the behoof. 
. of the people ; and afterwards, by his 
own private Judgment put him to Death, 
by throwing him down from the Tarpej- 
an Rock ;, the Magiſtrates and People 
ſtanding thereat amazed, and not daring 
to reſiſt his Fatherly Authority,although 
they would with all their Hearts, have 
had that Law for the Diviſion-of Land : 
by which it appears, it was lawful far 
the Father to diſpoſe of the Life of his 
Child, contrary to the Will of the Ma- 
oiltrates or Peaple. The Romans allo 
had a Law, that what the Children got, 
was not their own, but their Fathers ; 
although Solo made a Law, which ac- 
quitted the Son from Nouriſhing of 
his Father, if his Father had taught him 
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no Trade, whereby to get his Living- 
Sarez proceeds, and tells us, That 
in Proceſs of Time, Adam had compleat 
Occonomical Power. I know not what 
this compleat Oeconomical Power is, 
nor how, or what it doth really and ef- 
ſentially differ from Political : If Adam 
did, or might exerciſe the ſame Juriſdi- 
cion,which a King doth now in a Com- 
monwealth, then -the Kinds' of Power 
are not diſtin; and though they may |. 
receive an Accidental Difference by the 
Amplitude, or Extent of the Bounds of 
the One beyond the Other ;' yet fince 
the like Difference 1s alſo found in Po- 
litical Eſtates, It follows that Oeconomi- >» b 
cal and: Political Power, differ no other- 
wiſe, than a'Little Commonweal difters 
from a Great One. Next, ſaith Swarez, 
Community did not begin at the Creation 
of Adam. It 1s true, becauſe he had no 
body to Communicate with; yet Com- 
munity did preſently follow his Creati- 
on, and: that by his Will alone: for it 
was in his power only, (who was Lord 
of All) to appoint what: his Sons ſhould . , 
have 1n :Proper,” and what in Common z 
ſo that Propriety and Community of 
Goods did follow Originally from Him; 


/ Ce] 
and it is the Duty of a Father, to pro- 
vide as well for the Common Good of 
his Children, as the Particular, x 


Laſtly, S#arez Concludes, That by 
the Law of Nature alone, it is not due 
unto any Progenitor, to be alſo King 
of his Poſterity. This Aſſertion is con- 
fated point-blank by Bellarmine, who 
expreſly affirmeth, That the Firſt Pa- 
rents ought to have been Princes of 
their bee rf And untill Sarez bring 
ſome Reaſon for what he ſaith : I ſhall 
truſt more to Bel/armine's Proofs, than 
ta his Denials, _ 

(5-) But let us Condeſcend a while 
to the Opinion of Bellarmine and Swaresz, 
and all thoſe, who place Supreme pow- 

| er in the Whole People; and ask them 

if. their meaning be, That there is but 
one and the ſame power in All the peo- 
ple of the World; ſo that no power 
can be granted, except All the Men up- 

on the Earth meet and agree, to chooſe * 
.a Governour. G 


An Anſwer 1s here given by Szaresz, 
That it 15 ſcarce poſſible, nor yet expe- 
| dicnt, 


. = 


dient, that All Men in the World ſhould. 


be gathered together into One Commu- 
\ nity : It is likehier, that either never, or 


for a very ſhort time, that this power _ 
was in this manner, in the whole Mul- 


titude of Men colletted ; bur a little af- 
ter the Creation, men began to be divi- 
ded into ſeveral Commonwealths; and 
this diſtinſ power was in Each of 
them. 


This Anſwer of Scarce poſſzble, nor 
yet Expedient : ---- It is Iikelter begets 
a new :doubt, how this Diſtinct power 


comes to each particular Community, 
when God gave it to the whole Multi. 


tude only, and not to any particular 
Aſſembly of Men. Can they fhew, or 
prove, that ever the whole Multitude 
met, and divided this power which 
God gave them in Groſs, by breaking 
into parcels, and by appointing a di- 
{tint power to each ſeveral Common- 
wealth? -Without ſuch a Compact I can- 
not ſee- (according to their own Prin- 
ciples) how there can be any Electiony 
of a Magiſtrate by any Commonwealth, 
but by a meer Uſurpation upon the pri- 
vilege of the whole World. It any think 


C ; 
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that particular Multitudes at their own 
Diſcretion, had power to divide them- 
ſelves into ſeveral Commonwealths; 
thoſe that think ſo, have neither Rea- 
ſon nor Proof for ſo thinking : and 
thereby a Gap 1s opened for every pet- 
ty Factious Multitude, to raiſe a New- _ 
Commonwealth , and to make more * 
. Commonweals than there be Families 
in the World. But let this alſo be yiel- 
ded them, That in each particular Com- 
monwealth, there 1s a Diſtin& Power 1m 
the Multitude. Was a General Meeting 
of a Whole Kingdom ever. known for 
. the EleCtion of a Prince? Is there. any. 
Example of it ever found in the Whole 
World? To conceit fuch a thing, 1s to 
imagine little lefs than an Impoſfbility. 
Ando by Conſequence, no one Form 
of Government, or King, was ever <ſta- 
bliſhed according to this ſuppoſed Law 
of Nature. 


(5.) It may be anſwered by ſome, 
That if either the Greateſt part of a 
Kingdom, or if a ſmaller part only by 
Themſelves, and all the Reſt by Proxy, 
or if the part not concurring in Ele&ti- 
on, do after, by a Tacit Aﬀent ra- 
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tifie the Act of Others, That in all theſe 
Caſes, it may be faid to be the Work 
of the whole Multitude. 


As to the Ads of the Major part of 
a Multitude, it is.true, that bv Politick 
-Humane Conſtitutions, it 1s oft ordain- 
ed, that the Voices of the moſt ſhall o- 
ver=rule the Reſt; and ſuch Ordinances 
bind, becauſe, where Men are Afſlem- 
bled by an Humane Power; that pow- 
er that doth Aſſemble them, can alſo 
Limit and Direct the manner of the Ex- 
ecution of that Power, and by ſuch 
Derivative Power , made known by 
Law or Cuſtom, either the greater part, 
or two Thirds, or Three parts of Fiye, 
or the like, have power to oyerſway the 
Liberty of: their Oppoſits. But in Af- 
ſemblies that take' * 2% Authority from 
the Law of Nature, it cannot be ſo : for 
what Freedom or Liberty is due to any 
Man by the Law of Nature, no Inferi- 
our Power can alter, limit or diminiſh; 
no' One Man, nor a Multitude, can 
give away the Natural Right of ano- 
ther. The Law of Nature 1s unchange- 
able, and howſoever One Man may hin» 


" der Another i in the Uſe or Exerciſe of 
his 
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his Natural Right, yet thereby No Man 
loſeth the Right of it ſelf; for the Right 
and the Utle of the Right may be di- 
ſtingriiſhed, as Right and Poſlefſton are 
oft diſtin. Therefore, unleſs it can be 
proved by the Law of Nature, that the 
Major, or ſoine other part, have Power 
to over-rule the Reſt of the Multitude ; 
It muſt follow, that the Aﬀts of Mylr:- 
tides not Entire, are not Binding to 


All, but only to ſuch as Conſent unto © 


them. | 

. (7:5) As to the point of Proxy; it 
cannot be ſhewed or proved, That all 
thoſe that have been Abſent from Popu- 
lar Ele&ions, did ever give their Voi- 
ces to ſome of their Fellows. I ask but 
one Example out of the Hiſtory of the 
whole World; let the Commonweal be 
but named; wherever the Multitude, 
or ſo much as the Greateſt part of it 
conſented, either by Voice or by Pro- 


curation, to the Ele&ion of agPrince. - 


The Ambition ſometimes of One Man, 
ſometimes of Many, or the Faction of 
a City or Citizens, or the Mutiny of an 
Army, hath ſet up'or put down 
Princes; but they have never tarrted for 
this pretended Order by proceeding of 
the whole Multitude. | Laſt- 
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Laſtly, if the ſilent Acceptation of 
a Governour by part of the People, be 
an Argument of their Concurring 1n 
the Election of him; by the ſame Rea- 
fon,the Tacit Afſlent of the whole Com- 
monwealth may be maintained : From 
whence it follows , that every 
Prince that comes to a — either 
by Succeſſwn, Conqueſt, or, Oſurpation, 
Dy be go to be Ped by the Peo- 
ple; which Inference 1s too ridiculous; 
for in ſuch Caſes, the People are ſo far 
from the Liberty of Specification, - that 
they want even that of Contradi@i- 
007. 


(8.) But it is in vain to argue a- 
gainſt the Liberty of the People in 
the Election of Kings, as long as men 
are perſwaded, that Examples of it are 
to be found in Scripture. It is fit there- 
fore, to diſcover the Grounds of this Er- 
rour : Þt is plain by an Evident Text, - 
that it 15 one thing to chooſe a King, and 
another thing to ſet np a King over 
the People; this latter power the Chil- 
dren of Iſrael had, but not the former. 
Fhis Diſtinction 1s found moſt evident 
in Dext. 17. 15. where the Law of God 

faith, 
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faith, Hm ſhalt thou ſet King over thee, whont 
the Lord ſhall chooſe; ſo God muſt Elz- 
| vere, and the People only do Conſtity- 
':- ere. Mr. Hooker 1n his Eighth Book 
of Eccleſiaſtical Policy, clearly expounds 
this Diſtin&tion ; the words are worthy 
the citing : Heaps of Scripture (ſaith he) 
are alledged, concerning the Solexmin Coro- 
nation or Inauguration of Sau), David, Sq- 
lomon and others, by Nobles, Ancients, 
and the people of the Commonwealth of 1(- 
rael; as if theſe Solemnities were a kind 
of Deed, whereby the Right of Domi- 
nion 1s given; which ſtrange, untrue, 
and unnatural! conceits,are fet abroad by 
Seed-men of Rebellion, only to animate 
unquiet Spirits, and to feed them with 
poſitbilitiesof Aſpiring unto the Thrones, 
if they can win the Hearts of the Peo- 
ple ; whatſoever Hereditary Title any 
other before them may have. I ſay theſe 
anjuſt and inſolent Poſitions, I would 
not mention, were it not there- 
by to make the Countenance of 
Truth more Orient. For unleſs we 
* will openly proclaim Defiance unto all 
Law, Equity and Reaſon, we muſt (for 
there is no other Remedy) acknowledg, 
that in Kingdoms Hereditar y,Birth-right 

orveth 
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giveth Right unto Sovereign Domini- 
on, and thc Death of the Predeceſlor, 
putteth the Succeſſor by Blood in Sei- 
ſin. Thoſe publick Solemnities before- ;| . 
mentioned, do either ſerve for an open | 
Teſtification of the Inheritor's Right, 
or. belong to the Form of inducing 

/ of him into poſſeſſion of that thing he 
hath Right unto. This is Mr. Hooker's 
Judgment of the Iſraelites Power to 
ſet a.King over themſelves. No doubt, 
but if the people of Iſrael had had pow- 
er to chooſe their King, they would 
never have made Choice of Foas, a Child 
but of Seven years old, nor of Manaſ- 
ſes a Boy of Twelve ; ſince (as Solomon 

faith) Wo to the Land whoſe King is © 
 _@ Child: Nor is it probable they would 
have elefted Foſias, but a very Child, 
and a Son to ſo Wicked and Idola- 
trous a Father, as that his own Ser- 
vants murthered him; and yet all the 
people ſet up this young Joſras, and 
flew the Conſpirators of the Death of 
Ammon his Father; which Juſtice of the 
People, God rewarded, by making - 
this Foſ#as the moſt Religious King, that 
ever that Nation enjoyed. 


» 


(9.) Be- 
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(9.) Becauſe it is affirmed, that 
the People have power to chooſe, as 
well what Form of Government, as 
what Governours they pleaſe z; of 

" which mind is Bellarmine, in thoſe 
places we cited at firſt. Therefore it 
1s neceſiary to Examine the Strength 
of what 1s ſaid in Defence of popu- 

' lar Commonweals, againſt this Na- 
tural Form of Kingdoms, which I 

_ maintaind. Here I muſt firſt put the 
Cardinal in mind of what he affirms 
in Cold Blood, in other places; where 
he ſaith, God when he made all Man- 
kind of One Man, did ſeem openly to © 

+ fignifie, that he rather approved the Go- 

vernment of One Man, than of Many. 

Again , God ſhewed his Opinion , 

when he endued not only Men, but 
all Creatures with a Natural Propenfi- 
ty to Monarchy; neither can it be 
doubted, but a Natural Propenfity is 
to be referred to God , who is Au- 

thor of Nature. And again; in a 

Third place, What Form of Govern- 

ment God confirmed by his Authori- 
ty, may be gathered by that Common- 
weal, which he inſtituted amongſt =_ 

| o= 
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Hebrews, which was not Ariſtocratical, 
(asCalvin ſaith) but plainly Monarchi- 


chal. | 
(10.) Now if God, (as Bellarmine 


faith ) hath taught us by Natural In- 


ſtin&, ſignified to us by the Creation, | 


and confirmed by his own Example 
the Excellency of Monarchy , why 
ſhould Bellarmine or We doubt, but 
that it is Natural > Do we not find, 
that in every Family, the Govern- 
ment of One Alone, 1s moſt Natural? 
God did always Govern his own Peo- 
ple by Monarchy only. The Patri- 
archs, Dukes, Judges and Kings were 
all Monarchs. There 1s not in all the 
Scripture, Mention or Approbation of 
any other Form of Government. At 
the time when Scripture faith, There 
was No Kiug in I{rael, but that every 


MMzn did itat which was Right in his 


Orr Ezes; Even then, the Iſraelites 
were uncver the Kingly Government 


of the Fathers of particular Families: . 


For in tne Conſultation , after the Bex- 
' jamitical War, for providing Wives for 
. the Berjamites, we find, the Elders of 


. the Congregation bare only Sway. 
| Judges 


= 
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Con; | 

Hidges 21.16. To them alſo were Com- - 
plaints to be made, as appears by 
Verſe 22. And though mention be 
made of All the Children of Iſrael, 
All the Congregation, and All the Pec- 
ple; yet by the Term of All;the Scrip- 
ture means only All the Fathers, and 

not All the Whole Muititude; as the ! 
Text plainly expounds it elf in {| 
2. Chron. 1. 2. where Solomon ſpeaks / 
unto all Ifrae/, ro the Captains, the © 

udges, and to Every Governour the | 
Chief of the Fathers; ſo the Elders of / 
Tſrael are expounded to be the Chief of { 
'- the Fathers of the Children' of [/rae/. 
_ * I Kings 8. 12. 2 Chron.s.2. 


At that time alſo, when the People 
of Iſrael beg'd a King of Samrel, they 
were Governed by Kingly Power. God 
out of a ſpecial Love and Care to the 
Houſe of 1ſracl, did chooſe to be their 
King himſelf, and did govern them at 
that time by his Viceroy Samnel,and his 
Sons; and therefore God tells Samrel, 

\ They have not rejeded Thee but Me, that 
1 ſhould not Reign over them. Tt ſeems 
they did not like a King by Deputat! 

E 2 on, 
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on, but defired one by Succeſſion, like 
all the Nations. All Nations belike 
had Kings then, and thoſe by - Inhe- 
ritance, not by Election: for we do 
not find the J{ſraelites prayed, 
that they themſelves might chooſe 
their Own King; they dream of no |, 
ſuch Liberty, and yet they were the | 
Elders of [ſrac! gathered together. If 
other Nations had Elefted their own | 
Kings, no doubt but they would have | 
been as deſirous to have tmitated O- 
ther Nations as well in the Ele@irg, 
as in the Having of a King. 


Ariſtotle in his Book of Politicks, © | 
when he comes to compare the ſeveral 
Kinds of Government,he 1s very reſer- 

ved 1n diſcourſing what Form he 
" thinks Beſt : he diſputes ſubtilely to 
and fro of many Points, and Judici- 
ouſly of many Errours, but conclu- 
des nothing himſelf. In all thoſe Books, 

I find httle Commendation of Mo- 
narchy. It was his Hap to live in 
thoſe Times when the Greciansabound- , 
ed with ſeveral Commonwealths, who 
had then Learning enough to make 

| them 
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| them ſeditious. Yet in his Ethicks, 


he bath ſo much good Manners, as to 
confeſs in right down words, That 
Monarchy is the Beſt Form of Govern- 
ment, and a Popular Eſtate the W, _ 
And though he be not ſo free in his 
Politicks , yet the Neceſſity of Truth 
hath here and there extorted from him, 
that which amounts no leſs to the 


Dignity of Monarchy ; he confeſſeth 


it to be Firſt, the Natural, and the 
Divineſt Form of Government z and 
that the Gods themſelves did live un- 
dera Monarchy. What can a Hea- 
then ſay more ? 


Indeed, the World for a long time 
lnew no other ſort of Government, 


| but only Monarchy. The Beſt Or- 


der, the Greateſt Strength, the Moſt 
Stability and Eaſieſt Government, are 
to be found all in Monarchy, and in 
no other Form of Government. The 
New Platforms of Commonweals, were 
firſt hatched in a Corner of the 
World, amongſt a few Cities of Greece, 
which have been imitated by very 
f ew other laces. Thoſe very Cities 
E 3 Were 


LR 
were firſt, for many years, governed 
by Kings, untill Wartorneſs, Ambition 
or FaGion of the People, made them 
attempt New kinds of Regiment 3 all 
which Mutations proved moſt Bloody 
and Miſerable to the Authors of them ; 
happy in nothing,but that they conti- 
nued but a ſmall time- = 


(11.) A little to manifeſt the Im- 
; perfection of Popular Government, let 
us but examine the moſt Flouriſhing 
Democrarie that the World hath ever 
known ; I mean that of Rome. Firlt, 
for the Durability; at the moſt, it Jaſt- 
cd but 480 Years (for ſo long it was 
from the Expulſion of Tarquir, to Ju- 
lins Cejar. ) Whereas bath the A/y- 
rian Monarchy laſted, without Inter- 
ruption, at the leaſt twelve hundred 
years, and the Empire of the Eaſt con- 
tinued 1495 Years. 4 


2. For the Order of it, during theſe 
480 years, there was not any One ſet- 
tled Form of Government in Rome : 
for after they had once loſt the Na- 
tural Power of Kings, they could not 
oY | 4 find 
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find upon what Form of Government 
to reſt: their Fickleneſs 1s an Evi- 
dence that they found things amis 
in every Change. At: the Firſt they 
choſe two Annual Conſuls inſtead of 
Kings. Secondly, thoſe did not pleafe 
them long, but they muſt have Trz- 
bunes of the People to defend their 
Liberty. Thirdly, they leave Tribunes 
and Conſuls, and chooſe them Ter 
Men to make them Laws. Fourthly, 
they call for Conſuls and Tribunes a- 
gain - ſometimes they chooſe Di&a- 
tors, which were Temporary Kings, 
. and ſometimes Military Tribunes, who 
had Conſular Power. All theſe ſhiftings 
cauſed ſuch notable Alteration 1n the 
Government, as it paſſeth Hiſtorians 
to find out any Perfect Form of Regi- 
ment in ſo much Confuſion - One 
while the Senate made Laws, another 
while the People. The Diſlentions 
which were daily between the Nobles 
and the Commons, bred thoſe memo- 
rable Seditions about Uſury, about 
Marriages, and about Magiſtracy. Al- 
ſo the Grecian, the Aprulian, and the 
Druſian Seditions, filled the Market- 
; E 4 places, 
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places, the Temples, and the Capitol 
it ſelf, with Blood of the Citizens; 
the Social War was plainly Civil; 
the Wars of the Slaves, and the other 
of the Fencers ; the Civil Wars of 


Marixs and Sjlla, of Cataline, of Ce-_ 


ſar and Pompey the 1rinmwvirate, of 
Auguſtus, Lepidus and Antonius: All 
theſe ſhed an Ocean of Blood within 
Ttaly and the Streets of Rome. 


Thirdly, for their Government, let 
it be allowed, that for ſome part of this 
time it was Popular, yet it was Popular 
as to the City of Roxze only,and not as 


"at" . A 
to the Dominions,or whole Empire of 
Rome; for no Democratie can extend 


farther than to One City. It is impo- 
{flible to Govern a Kingdom, much leſs 
many Kingdoms by the whole People, 
or by the Greateſt Part of them. 


C12.) But you will fay, yet the Ro- 
man Empire grew all up under this 
kind of Popular Government, and 
the City became Miſtrefs of the World. 
It is not ſo; for Roxe began her Em- 
pire under Kzngs, and did perfect it 
 :- under 
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under Emperours; it did only en- 


creaſe under that Popularity : Her 
oreateſt Exaltation was under Trajar, 


, as her longeſt Peace had been under 
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Auguſtus. Even at thoſe times, when 
the Rowan Victories abroad,did amaze 
the World, then the Tragical Slaugh- 
ter of Citizens at home,deſerved Com- 
miſeration from their vanquiſhed E- 
nemies. What though in that Age of 
her Popularity, ſhe bred many admi- 
red Captains and Commanders (each 
of which was able to lead an Army, 
though many of them were but ill re- 
quited by the People?) yetall of them 


| were not able to ſupport her 1n times 
_ of Danger; but ſhe was forced in her 


greateſt Troubles to create a Di@ator 
(who was a King for a time) there- 
by giving this Honourable Teſtimo- 
ny of Monarchy, that the laſt Refuge 
in Perils of States, is to fly to Regal 
Authority. And though Rowes Popu- 
lar Eſtate for a while was miraculou- 
{ly upheld in Glory by a greater Pru- 
dence than her own; yet 1n a ſhort 
time, after manifold Alterations, ſhe 


was ruined by her Own Hands. Sis & 


ipſa 
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ipſa Roma viribus ruit: For the Arms 
the had prepared to conquer other Na- 
tions, were turned upon her Self,and 
Civil Contentions at laſt ſettled: the 
Government again into a Monarchy. 


(13.) The Vulgar Opinion is, that 
the firſt Cauſe why the Democra- 
tical Government was brought 
m, was to curb the Tyranny 
of Monarchies. But the Falſhood 


of this doth beſt appear by the firſt 
Flouriſhing Popular Eſtate of Athers, 
which was founded, not becauſe of 
the Vices of their laſt King, but that 


his Vertuous Deſerts were fach as the 


people thought no man Worthy e- 
nough to ſucceed him; a pretty wan- 
ton Quarrel to Monarchy ! For when 
their King Codrzs underſtood by the 
Oracle, that his Country could not 
be faved, unleſs the King were ſlain in 
the Battel : He in Diſguiſe entered his 
Enemies Camp, and provoked a Com: 
mon Souldier to make him a Sacri- 
fice for his own Kingdom, and with 
his Death ended the Royal Govern- 


ment; for after him was never any 
more 


| 
- | 
| 
| 
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more Kings of Athens. As Athens thus 
for Love of her Codrws, changed the 
Government, ſo Rome on the contra- 
. ry, out of Hatred to her Tarquiz , 
did the like. And though theſe two 
famous Commonweals did for contrary 
| cauſes aboliſh Monarchy, yet they both 
agreed in this, that neither of them 
thought it fit to change their State 
into a Democratie : but the one choſe 
Archontes, and the other Conſuls to 
be their Governoursz both which did 
moſt reſemble Kings, and continued, 
untill the People by leſſening the Au- 
thority of theſe their Magiſtrates, did 
' by degrees and ſtealth bring in their 
Popular Government. And I verily be- 
lieve, never any Democratical State 
ſhewed it ſelf at firſt fairly to the 
World by any Ele&ive Entrance, but 
they all ſecretly crept in by the Back- 
door of Sedition and Faction. 


(14.) If we will liſten to the Judg- 
ment of thoſe who ſhould beſt know 
. the Nature of Popular Government, 
we ſhall find no reaſon for good mcn 


to deſire or chooſe it. Zemophor that 
OY brave 
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| brave Scholar and Souldier difallow- 
ed the Athenian Commonweal, for 
that they followed that Form of Go- 
vernment wherein the Wicked are al- | 
ways in greateſt Credit, and Vertuous 
men kept under. They expelled A- 
riſtides the Juſts Themiſtocles died 1n 
Baniſhment z Meltiades in Priſon 3 
| Phocion the maſt virtuous and jult 
man of his Age, though he had been 
choſen forty five timesto be their Gene- 
ral, yet he was put to Death with all 
his Friends, Kindred and Servants, | 
by the Fury of the People, without | 
Sentence, Accuſation, or any Cauſe at | 
all. Nor were the People of Rowe * 
much more favourable to their Worth- | 
1es; they baniſhed Rutilius, Metellus, 
Coriolanus,the Two Scipio's and Tall: 
the worſt men ſped beſt; for as Ze- 
0phon (a1th of Athens, ſo Rome was a 
Sanctuary for all Turbulent, Diſcon- 
tented and Seditious Spirits. The 
Impunity of Wicked men was ſuch, 
that upon pain of Death, it was for- 
bidden all Magiſtrates to Condemn , 
to Death, or Baniſh any Citizen, or 
to deprive him of his Liberty, or ſo 
much | 


| 
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much as to whip him for what Offence 
ſoever he-had committed, either againſt 

the Gods or Men. 
The Athenians (old Juſtice as they | 
did other Merchandiſe; which made 
Plato call a Popular Eſtate a Fair, 
where every thing 1s to be ſold. The 
Officers when they entered upon their 
Charge, would brag, they went to a 
Golden — The Corruption of 
Rome was ſuch, that Marius and 
Pompey durſt carry Buſhels of Silver 
into the Aſſemblies, to purchaſe the 
Voices of the People. Many Citizens 
under their Grave Gowns, came Arm- 
'ed into the Publick Meetings , as if 
they went to War. Often contrary 
Factions fell to Blows, ſometimes with 
Stones, and ſometimes with Swords; 
the Blood hath been ſucks up in the 
Market Places with Spunges ; the Ri- 
ver Tiber hath been filled with the 
Dead Bodies of the Citizens, and the 
common Privies {tufted full withthem. 
If any man think theſe Diſorders 
in Popular States were but Caſual, 
or ſuch as might happen under any 
kind of Government, he muſt know, 
that 


162] 
that ſach Miſchiefs are Unavoida- 
ble, and of neceffity do follow all 
Democratical Regiments; and the Rea- 
ſon is given, becauſe the Nature 
of all People is, to delire Liberty 
without Reſtraint, which cannot be 
but where the Wicked bear Rule ; 
and if the People ſhould be fo in- 
diſcreet, as to advance Vertuous Men, 
they loſe their Power : Þor that, 
Good Men would favour none but 
the Good, which are always the few- 
er in Number ; and the Wicked and 


Vitious (which is ſtill the Greateſt 


Part of the People ) ſhould be ex- 


cluded from all Preterment, and in * 


the End, by little and little, Wiſe men 
ſhould ſeize upon the State, and take 


it from the People, 


| I know not how to give a better 
Character of the People, than can be 
gathered .from ſuch Authors as liv- 
ed Amongſt or. Near the Popular 
Statesz Thucydides, Zenophon, Livie, 
Tacitas, Cicero,and Saluſt, have ſet them 
out in their Colours. IT will borrow 
ſome of their Sentences: 


« There 


——  —_— 


———————— 
ens 


<« There is nothing more uncertain 
«than the People; their Opinions are 
«as variable and ſuddain as Tem- 
* reſts; there 1s neither Truth nor 


| © «Judgment in them they are not led 


«by Wiſdom to judg of any thing, 
 *but by Violence and Raſhneſs; ner 
«put they any Difference between 
«things True and Falfe. After the 
«manner of Catte], they follow the 
«Herd that gots before ; they have a 
« Cuſtom always to favour the Worft 
« and Weakeſt ; they are moſt prone 
*to Suſpitions, and uſe to Condemn 
< men for Guilty upon any falfe Sug- 
« *oeſtion; they are apt to believe all 
« News, eſpecially if it be ſorrowful'z 
«and like Fame, they make 1t more 
*in the Believing; when there 1s no 
* Author, they fear thoſe Evils which 
«themſelves have feigned ; they are 
«©«moſt deſirous of New Stirrs and 
«Changes, and are Enemies to Qui- 
*et and Reſt; whatſoever 1s Giddy 
*or. Head-ſtrong, they account Man- 
*like and Couragious; but whatſoe- 
«yer 1s Modeſt or provident, feems 
* {]uggiſh; each man hath a Care - 
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« his Particular, and thinks baſely of 


_ «the Common Good 3. they look up- 
 < on Approaching Miſchiefs as they 


« do upon Thunder, only every man 
© wiſheth it may not touch his own * 
<« Perſon ; it is the Nature of them, 
« they muſt Serve baſely, or Domi- 
< neer proudly ; for they know no 
« Mean. Thus do they. paint to the 
Life this Beaſt with many Heads. 
Let me give you the Cypher of 
their Form of Government ; As it is 
begot by Sedition, ſo it is nouriſhed 
by Arms: It can never ſtand without 
Wars, either with an Enemy abroad, 
or with Friends at Home. The only - 
Means to preſerve it, is, to have ſome 


powerful Enemies near, who may 


ſerve inſtead of a King to Govern 
it, that ſo, though they have not a 
King amongſt them, yet they may have 
as good as a King Over them: For 
the Common Danger of an Enemy 
keeps them in better Unity, than 
the Laws they make themſelves. 


_ (rs.) Many © 
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-. (15 )- Many -have exerciſed their 
Wits in parallelling the Inconveniences 
of Regal and Popular Government, but 
if we will truſt Experience betore Spe- 
culations Philoſophical, it cannot be 
denyed but this one Miſchief of Sedition 
whichneceſlarily waits upon allPopulari- 
ty,weighes down all the[nconveniences 
that can be found in Monarchy, though 
they were never ſo many. Itis ſaid, 
Skin-for-Skin, yea, all that aman hath 
will he give for his Life; arid a man 
will give his Riches for the.ranſome of 
his Life. The way then to examine what 
Proportion. the - rhiſchiefs of Sedition 
and Tyranny have- one to another, 1s 
to enquire ini what kind-of Government 
molt  Subje&s. have loſt: their 'Lives:: 
Let Rome which is magnified for her Po- 
De and vilified tor the Tyrannical - 
Monſters the Emperours, furniſh us 
with Examples. Conſider-whether the 
Cruelty of all the Tyrannical Emperours 
that ever ruled in this City did ever 
{pill a quarter of theBlood thatwas pour- = / 
ed out. in the laſt hundred years of her {/ 
ploriolis Coinfnon-wellth-TheMurthers 
Dy Tyberius, . Domitian; and Commodas, 
put all together, cannot match that & 
F Vi 
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vil Tragedy which was acted in that 
one Sedition between Marius and Sy/a, 
ray, evenby Sy/a's part - alone (not to 
mention the Atts of Marius) were four- 
ſcore and ten Senators put. to. death, 
fifteen Conſuls, two. thouſand and fix 
hundred Gentlemen, and a hundred 
thouſand others. 


This was the Heighth of the Roman 
Liberty : Any Man might be killed that 
would. A favour not tit to be granted 
under 4 Royal Government. The Mt- 
ſeries of thoſe Licentious Times are 
briefly touched by Plutarch in theſe 


Words. Sy/a (faith he) fell to ſheding . 


of Bloud, and filled all Rome with inft- 


_ nite and unſpeakable Murthers——This 


wasnot only done in Rowe,but in all the 
Cities of /taly throughout, there was 


no Temple of any God whatſoever, no 


Altar in any bodics Houſe, no Libert 
of Hoſpital, rio Fathers Houſe, which 
was not embrewed with Blood, and hor- 
rible Murthers, the Husbands were ſlain 


in the Wives Armes,and the Children in © 


the Mothers Laps ; and yet they that 
were Slain for private Malice were no- 


nothing in reſpect of thoſe that were 


Munr- 
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Murehered oaly for their Goods—— 
He openly. Sold. their Goods by the 
Offers litting ſo proudly in his Chair of 
State, that it grieved the People more 
to ſee their goods packt up by them to 
Whom hegave, or diſpoſed them, than 
to ſee them. taken __ Sometimes he 
would give a whole Countrey, or the 
whole Revenues of certain Cities, unto 
Women for their Beauties, or to plea- 
fant Jeaſters, Minſtrels, or wicked 
Slaves, made free. And to ſome he 
would give other mens V Vives by torce, 
and makethem be Married againſt their 
wills. Now let Tacitus and Suetonius be 
ſearched, and ſee ifall their Cruel Em- 
perotirs can- match this Popular Villa: 
ny,in ſuch an Univerſal Slaughter of Ci- 
' tizens, or Civil Butchery, God only 
was able to match him,and over-match- 
ed him, by fitting liim with a moſt re- 
markable Death, juſt anſwerable to his 
Life, for as he had been the Death of 
many thouſands of his Country-men, ſo 
as many thouſands of his own Kindred 
inthe fleſh were the Death of him, for 
hedied of an Im ſtume; which corrupt- 
ed: his Fleſh in ſuch ſort, that'it turned 


all to.Lice, he had many about him, to 
F 5, Shift. 
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Shift him continually Night and Day ; | 


yet the Lice they wiped from him, were 
nothing to them that multiplied upon 
him, there was neither Apparel, Linnen, 
Bathes, VVaſhings, nor meat it ſelf, but 
was preſently filled with Swarms of 


this vile Vermine. I-cite not this to exte- 


nuate the Bloody Acts of any Tyrannical 
Princes, nor will I plead in Defence of 
their Cruelties: Only in the Compa- 
rative; I maintain the Miſchiefs to a 
Stateto be leſs Univerſal under a Ty- 
rant King ; forthe Cruelty of fuch Ty- 
rants extends ordinarily no further ther 
to ſome Particular Men that offend him, 
and nof to the whole Kingdome : It is 
trily faid by his late Majeſty King 
Fames, a King can never be fo notor1- 


ouſly Vitious, but he will generally fa- 


vour Juſtice, and maintain ſome Order ; 
except in the particulars wherein his in- 
ordinate Lult carries himaway. Even 
cruel Domitian,Dionyſtus theTyrant,and 
many others,are commerided by Hiſto- 
rians for great Obſervers of Juſtice : A 
natural Reaſon is to be rendered for it ; 
Tris the Multitude of People,and the a- 
bundance of their Riches, which are the 
only Strength and Glory of every 
ce  Pririce: 
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Prince : The Bodies of his Subjes do 
him Service in VVar, and their* Goods 
ſupply his preſent wants, therefore if 
not out of AfﬀeCtion to his people, yet 
out of Natural Love to Himlelt, every 
Tyrant defires to preſerve the Lives, 
and protect the Goods of his Subjects, 
which cannot be done but by Juſtice,and 
if it be not done, the Princes Loſs is the 
greateſt ; on the contrary, ina Popular 
State, every man knows the publick 
good doth not. depend wholly on his 
Care, but the Common-wealth may 
well enough be governed by others 
though he tend onlyhis Private Benefit, 
he never takes the Publick to be his 
-Own Buſineſs;' thus as in a Family; 
where one Office is to be dotie by many 
Servants, one looks upon another, and 
every one leaves: the Buſinefs for his 
Fellow, until it is quite negle&ed by 
all; nor are they much to be blamed 
for their Negligence, ſince it is an 
eyen Wager, their Ignorance is as 
great : For: Magiſtrates among the 
People, being for the molt part"Annual, 
do always lay down their Office before 
they underſtand it ; ſo that a Prince of. 
2 Duller underſtanding, by Uſe' and 


"I 
"4 
bi. i 


[70] 


” . + = 4 


to be compared to the Tyranny of a 
Multitude, : 7 7 iy 545 507 HE 


A 


( x6 ) What though the, Goyernment 
of the People be a thing not:to ber en 
dured, much lefs detended, yet-many 
men pleaſe themſelves with an Opiat- 
nion, that though the People may 'not 
(Goyern; yet they may partake and 
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joyn with a King in the Government, 
and ſo makea State mixed. of Popular 
and Regal power, which they. take to 
be the beſt tempered and equalleſt Form 
of Government. But the vanity of 
this Fancy is too evident, 1t 1s a meex 
Impoſlibility or Contradiction, for if 
a King but once admit the People to be 
his Companions, he leaves to be a King, 
and the State becomes a Democracy ; at 
leaſt, he is but a Titular and no Rea] 
King, that hath not the Soveraignty 
to Himſelf; for the having of this alone, 
and nothing but this makes a King tq 
bea King. As for that Shew of Popul 
rey which is found in ſuch Kingdoms 
as have General Aſſemblies for Conſul- 
tation about making Publick Laws : It 
muſt be remembred that ſuch Meetings _ 
do not Share or divide the Soveraignty * 
with the Prince : but do only deliberate 
and adviſe their Supreme Head, who 
{till reſerves the Abſolute power in 
himſelf ; for if in ſuch Aſſemblies, the 
King, the Nobility, and People have 
equal Shares in the Soveraignty, then 
the King hath but one Voice, the Na. 
bility likewiſe one, and the People one, 
and then any two of theſe Voices ſhould 
eh 4 oe 
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have Power to 'over-rule the third; 


this the Nobility and Commons toge* 
ther ſhould have Power to make a Law 
to bind the King, which was never yet 
ſeen in any Kingdom, - but if it could, 
theState muſt needs be Popular and not 
Regal. I dT Ned 


(17) Ifitbe Unnatural for the Mul- 
titide to chuſe their Governours, or 
to Govern,or to partake in the Govern- 
ment, what can be thought of that dam- 
nable Concluſion which is made by too 
many, that the Multitude may Cor- 
re&, or Depoſe their Prince, it rieed be? 
Surely the' Unnaturalneſs; and Inju- 
ſtice of this Poſition canriot ſufficiently 
be expreſſed : For 'admit that a King 
make x Contra&t or Pattion with his 
people,citherOriginally in hisAnceſtors; 
or perſonally at hisCoronation (for both 
theſe Pactions ſorne dream of,but cannot 
ofter any proof for either) yet by'i no 
Law of any Nation can a Contract be 
thonght breken;except that firſt a Law- 
ful Tryal be hattby the Ordinary Judge 
of the Breakers thereof, or elſe every 
Man may be both Party and Judge in 
his own caſe, which is abfur'd once to be 
Es . thought, 
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thought, for. then it” will lye in the 
Hands of the headleſs Multitude when 
they pleaſe to caſt oft the Yoke of Go- 
\ .veriiment (that God hath laid upon 
{ them) tojudge and puniſhhim,by whom 
/ they ſhould - be Judged and -puniſhed 
themſelves. Ari/totle can tell us, what 
Judges the Multitude are in their own 
caſe,oi  TAGISo] pavact yerlesr mipl Tay Unciey, The 
Judgment of the Multitude in Diſpo- 
ſing'of the Soveraignty may be ſeen #n 
the-Roman Hiſtory, where we may find 
many good Emperours Murthered by 
the: People, and many bad Ele&ed by 
them: Nero, Heliogabalus, Otho,Vitelli- 
as, and ſuch other Monſters of Nature; 
were the Minions of the Multitude; 
and ſet up by them: Pertinax, Alexan- | 
der, Severus, Gordianus, Gallus Emilia- 
mus, Quintilius, Aurelianus, ' Tacitus, 
Prohus, and Numerianus ; all of then 
 goodEmperours in the Judgment of all 
Hiſtorians, yet Murthered by the Mul- 
titude. OOO MES oe en ed 1 


( 18 )Whereas many out of an imagi- 
nary: Fear pretend the power of the peo- 
ple to be neceſſary for the repreſling of 
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the Infolencies of Tyrants ; wherein they 

propound a: Remedy far worſe than the 

Diſeaſe, neither is the Diſeaſe indeed:ſo 

frequent as they would have us think, 
Let us be jugded by the - Hiſtory even 
of our.own Nation : We: have enjoyed 
a Succeſſion of Kings from the Conqueſt 
now. for. above 600 years (a time far 
longer than ever yet any Popular State 
could cantinue) we reckon to the Num- 
ber of twenty ſix of theſe Princes ſince 
theNorman Raceand yet not one of theſe 
is taxed by our Hiſtorians for Tyranni- 
cal Goyerhment. It is true, two of 
theſe Kings have been Depoſed by 
the people, and barbarouſly Murthered, - | 
but neither of them for Tyranny : For , 
as a learned Hiſtorian. of our Age faith, 
Edward the Second and Richard the Se- 
. cond were not inſypportable either. in 
_ their Nature orRule,and yet the people, 
more upon Wantonneſs than for any 
Want, did take an unbridled Courſe a- 
gainſt them. Zdward the ſecond, by ma- 
ny of our Hiſtorians is reported to be of 
a Gand: and Vertuous Nature, and not 
Unlearned : they impute his defects ra- 
ther: to Fortune than either to Council 
or Carriage of his Aﬀairs, the Depoſiti- 
' on 
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on of him was a violent Fury, led by g 
Wife both Cruel and unchaſt, and can 
with no better Countenance of Right be 
| juſtifyed, than may his lamentable both 
Tndignities and Death it ſelf, Likewiſe 
the Depoſition of King Richard H, was 
' 2. tempeſtuous Rage, neither Led or 
Reſtrained by any Rules of Reaſon or 
of State —— Examin his AGions 
without a diſtempered Judgment, and 
you will not Condemne him to be ex- 
ceeding either Inſufficient or Evil ; weigh 
the Imputations that were objected a- 
gainſt him, and yqu ſhall ind nothing 
either ofany Truthor of great moment; 
Hollingshed writeth, That he was moſt 
Unthankfully uſed by his Subjects ; for 
although, through the frailty of his 
Youth, he demeaned himſelf moredi[- 
folutely than was agreeable to the Roy- 
alry of his Eſtate, yet inno Kings Days 
were the Commons in greater Wealth, 
the Nobility more honoured, andthe 
Clergy leſs wronged ; who notwith- 
ſtanding, in the Evil guided Strength 
* of their will, took head againſt him, 
to their own headlong deſtruQtion after- 
wards; partly during the Reign of Zex- 
ry, his next Succeſſor, whoſe greateſt 

RT Atchieve- 
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Atchieverhents were againſt his- own | 
People, 'in Executing thoſe who Con- 
fpired with him againſt King Richard: 


But more eſpecially in ſucceeding times, -| - 


when, : upon. occaſion of this Diſorder, | 
more Emg/iſh Blogd was ſpent, than was 
inall the Foreign Wars together which | 
have beenſince the Conqueſt. F 
Twice hath this Kingdom beenmilſe- 
rably waſted with Civil War, but nei- 
ther of them occaſioned by the Tyran- 
ny of 'any Prince. The Caule of the 
Baron's Wars is by good Hiſtorians at- 
tributed to the ſtubporrineſs of the No- | 


bility, as the Bloody variance bf the ; ' 


_ Houſes of Tork and Earcaſter, and the 
| late Rebellion, ſprung from the Wan- 
tonneſs of the People. ' Theſe three Un- 
natural Wars have diſhonoured our Na- 
tion among{t _ ſo that in the 
Cenſures of Kingdoms, the King of 
Spain 1s ſaid to be the King of Men, be- 
cauſe of his SubjeC&ts willing Obedi- 
ence ; the King of France King of Aſſes, 
becauſe of their infinite Taxes and Im-' 
poſitions ;) but the King of England is © 
faid to be the King of Devils, becauſe of 
his Subjects often Inſurre&ions againſt, 
and Depoſitions of their Princes. 
.< , An E1 LES CHAP. 


| 


, 


| 


| 
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oy CHAP. II. 

Poſitive Laws do not infrin e 
the Natural and Fatherly 
Power of Kings. 


(1.) Egal Aathority not ſubjett to 
| the Poſitive Laws, Kings be- 
| fore Laws ; the _ of Judah and Ifrac! 


hot tyed to Laws. (2.) Of Samuels De- 

— ſeriptionof a King, 1 Sam. 8. '(3.) The 

Power aſcribed unto Kings in the New 

Teſtament. (4.): Whether Laws were 

"invented to! bridle Tyrants. '(5.) The 

Benefit of Laws. (6.) Kings keep the 

Laws, though not bound by the Laws. 

(7) Of the Oathes of Kings: (8:) Of 

' the. Benefit of the King's Prerogative 

over Laws. (9.) The King the Author, 

the Interpreter, and Correftor, of the 
Common Laws.  (10:) The King, Judge 

* in all Cauſes both before the Conqueſt and 

fince. (11.) The King and his Coun- 

ct have anciently determined Cauſes:in 

the Star-Chamber. (t2.) Of Parlia- 

| ments. 


£1 —_— 
ments. (13.) When the People were | 
firſt called to Parliament. (14.) The 
Liberty of Parliaments, not from Na- 
ture, but from Grace of the Princes. 
(15.) The King alone makes Laws in | 
Parliament, (16.) Govarns both Hou- 
ſes as Head by himſelf. (t7.) By his 
Connect, (1 7) By his Judges. 


(z) Itherto I haveendeavour'd 
—_—_ to ſew the Natural Inſti- 
_ tutionof Regal Auythori- 


= * ty, and to trec it from 
Subjection to an Arbitrary EleCtion of 
the People: It is neceſſary allo to enquire 
whether Humane Laws have a Superio- * 
rity over Princes ;i becauſe thoſe that 
maintain the: Acquiſition of Royal Ju- 
ridlitior; "rata the paagle, d> fubjet 
the Exerciſe of it toPoſitive Laws. But 
in this alſo they Erre, for as Kingly 
Power isby the Law of God, fo it hath 
ho inferiour Law to limit it. 


_ The Father of a Family Goverhs by 
no other Law than by liis own Will; not - 
| by the Laws and Wills of his Sons or 
Servants. There is no Nation'that al- 
 IsWs Children any Action or —_ y 


- 


; | rs FF=- 
for being unjuſtly Governed ; and yet 
for all this every Father is bound by the 
Law of Nature to do his beſt for the pres 
' ſervation of his Family ; but much more 
isa King always tyed by the ſame Law 
of Nature to keep this general ground, 
That the fafery of the Kingdom be his 
Chief Law : He muſt remember, That 
the profit of every man in particular,and 
of all together in general, is not always 
One and the ſame ; and that the Pub- 
lick is to be preferred before the Private ; 
And that the force of Laws mult not be 
ſo great as Natural Equity it felf, which 
cannot fully be compriſed 1inany Laws 
whatſoever, but is to be left to the Re- 
ligious Atchievement of thoſe who 
know how to manage the Afﬀaires of 
State, and wiſely to Ballance the parti- 
cular profit with the Counterpoize of 
the Publick, according to the infinite Va-. 
riety of Times, Places, Perſons; a proof 
unanſwerable,for theSupertority of Prin- 
 cesabove Laws, is this, That there were 
Kings long; before there were any Laws: 
For a long time the Word of a King 
was the only Law ; and if Practice (as 
faith Sir Walter Raleigh) declare the 
greatneſs of Authority, even the beſt 
| Kings 
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Kinps of Judah and 1ſrae/ were fiot tyed 
to any Law; but they did what-ſoever - 
they pleaſed, in the-greateſt matters. : 


(2). The Unlimitted Juriſdiction of 
Kings is-ſo amply deſcribed by Samuel, 
that it hath given Occaſion to ſome to 
Imagine, that it was, but either a Plot 

or Trick of Samuel to keep the Govern- 
ment himſelf and Family,-by frighting 
the /raeclites with the miſchiefs.in Mo- 
narchy,or elſe a prophetical Deſcription 
enly of the future Ill Government of 
Saul: But the Vanity: of theſe Corije- 
Ctures are judiciouſly diſcovered in that 
Majeſtical Diſcourſe of the true Law of 
tree Monarchy; Wherein it isevidently 
ſhewed, that the ſcope of Samuel.was to 
teach the People a dutiful.Obedience to 
their. King, even in thoſe things which 
themſclves did eſteem Miſchievons and 
Inconvenient; For by telling them what þ 
a King would do, he indeed inſtructs 
them what a Subject muſt Suffer ; .yet 
not ſo that -it is Right for Kings to do 
Injury, bur it is Right for them to go * 
Unpuniſhed by the People if they do it : 
So that in this point it 15 all one, whe- 
ther Samuc/deicribe a King,or a Tyragh 
or 


4a 
*. 
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for Patent Obedience us due: to both + 
.no Remedy in rhe Text againſt T'yrants, 
but in Crying and praying unto God in 
»| , that Day. But howſoeverin a Rigorous 
Conſtruction Samzel's deſcription be ap- 
plyed toa Tyrant; yer the Words by 
a Berizgne Interpretation may. | 
with themanners of a: Juſt King ; and 
the Scopeand . Coherence of the Text 
doth beit xmply the more Moderate, or 
Qualified Senſe of the Words ; for -as 
Sir WV. Raleigh confeſkes, all thoſe Incon- = 
'veniences and Miſeries which are reckon- 
ed by Samuel as belonging to Kingly Go- 
vernment. were not Intollerable, but 
ſuch as have beem born, and are ſtill 
born, by free Conſent of Subjects to- 
wards their Princes; Nay -at this day, 
_ in thisLand,many Fenantsby their 
Tenures and Services-are tyed to the 
| - JameSubjection;even toSubordmate-and 
* _ Taferior Lords: To ſerve the King in his 
Wars, and totill his ground,. is not on- 
ly agrecableto the Nature of Subjects, 
but nynch Jeſired by them; according 


to their ſeveral Births, and Conditions: 
_  Thekke may be faidfor the Offices of 

' WomeiiServants,Confeftioners, Cooks, 

= and Bakers, for we attinot think thatthe 

OLD G King 
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| King would uſe their Labours without 
giving them Wages,fince the [Text it ſelf 
-mentions a Liberal reward of his Ser- 
-Yantrs; 7 7 «| + 


--. Asfor the taking of the:Tenth of their 
- Seed, of their Vines,.andof their Sheep, 
' it: might-/be: a' neceſſary” Provifion for 
- their-Kings Houſehold, 'and:ſo belong 
+to.theRighe of- Tribute :: For whereas 
-1s-mentioned the taking of the Tenth ; 

it cannot” agree-wellto a Tyrant, .who 
.:obſerves no-:Proportion, 1n. fleecing his 
;People. 0193-66 Your fo 


i. Laſtly, The. taking of - their Fields, 
.. Vineyards, 'and:Olive-trees; fit -be by 
Force or: Fraud; or - without: :juſt- Re- 
..compence,:to the Dammage | of Private 
- Perſons only, :1t-is-not to. be defended ; 
. {but if it be/\ipon- the publick; Charge 
; and General Conſent, it mightbe jutti- 


|  fyed, as neceſſary at the: firſt EreCti- 


; - on ofa Kingdome; For thoſe -wha will 
| -have a King, are bound -to-allow him 

- Royal maintenance, by.-proyiding Re- 
- Venues for the GR OW N,-., Since it is - 
bath for the: Hogour, Profit-and..Setety 
__to0. of the; People to. have. their King 
341.2) 43 : Glo- 


} 
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Glorious, Powerful, and abounding in 
Riches, - befides weall know the Lands 
and Goods of many Subjects may be oft- 
_ times Legally taken by the King, either 
by Forfeitures, Eſcheat, Attainder, Out- 
| lawry,, . Confiſcation, or the like. 
Thus we” ſee Samue/s Character of 4 
King- may literally well bear a mild 
Senſe, for” greater probability there is 
that Samuel ſo meant, and the raelzres 
ſo underſtodd it ; . to which'this may be 
added, that Samuel tells the /rqelites, 
this will be the manner of the King that 
ſhall Reigh over you: And Ye ſhall 
cry becauſe of your King which Ye ſhall 
have choſen you; that 15 to ſay - Thus 
ſhall be the common Cuſtom or Faſhi- 
on, or Proceeding of Sau/-your Kinds ; 
Or as the Vulgar Latine renders it, this 
ſhall be the Right or Law of your King ; 
not meaning as ſome expound 1t, the 
Caſual Event, or A& of ſome indiviru- 
um vagum, or.indefinite King,that.might 
happen one day toTyrannilſe over them; 
So that Saul,” arid the Conſtant practice 
-of Saul, doth beft agree with the Lite-- 
teral Senſe of the Text. Now that Sau/ 
was no Tyrant, we may note that the 
People asked a Kemg, as Al Nations had.” 


LCL... 
God anſwers,and bids Samue? to hear the 
Poice of the People gn all things which they 
ſpake, and appoint them a King, They 
d:d not aska Tyrant, and to givethem  -| - 
a Tyrant, when they asked a King, had 
not been to hear theirVoice inall things, 
bur. rather when they asked an Egge,to 
have given them a Scorpion; Unleis we 
will tay, that all Nations had Tyrants. 
Beſides, we do, not find in. all Scripture, 

# that Sau! was Puniſhed, or ſo much as 
Blamed, for . committing any of. thofe 

Acts which: Samaecldeſcribes : and it $4-, 
manels drift had been only to terrifie the 
People, he, wou!d not have forgotten. - 
to toretell  Szu/'s bloody Cruelty, in 
Murthering 85 innocent. Prieſts, and 
ſmireing with. the Edge of the Sword, | 
the City. of Neb, both Man, Woman, |: 
and Child. | Again, the Hfrae/ites never 


ſhrank at theſe Conditions propoſed by 

Samuel, but accepted of them, as ſuch as | 

. all. other. Nations were bound unto. 
/ For their Concluſion is;Nay, : but we will 

: havea Kingover Os, that We alſo may be 
/ Hike all the Nations, and.that Our Ling 
"may Fudge us, andgo out bajo us to fight 
our Battels. Meaning ; e ſhould earn 

kis Privileges, by doing the on | 

| Them 
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them, by Judging hem, and Fightin 
ty them.” Thi Whereas the” mea. 
tion of the, Peoples Crying unto the 
. Lord, arguesthey ſhould be ynder ſome 

'Tyrannical Oppreilien; we may re 
member, that the Peoples Camplaints 
and Cries. are not always an Argument 
of their Living under's Tyrant. Ng 
man can ſay King Se/omon wasa Tyrant, 
yet all the Congregation of //rae/ com- 
plain'd that Solomon made their Yoke 
grievous, and therefare their Prayer to 
Rehobaam is, Make thou the grievous Ser- 
vice of thy Father Solomon, and his hea- 
vy Toke which he put upon us, lighter, aud 
we will ſerve. thee. To conclude, it is 
true, Say loft his Kingdom, but not 
tor being too Cruel or T yrannical to his 
Subje&s, but by being too Merciful.to 
his Enemies; his ſparing 4gag when he 
ſhould have ſlain him, was the Cauſe - 
wy the Kingdom was torn from 
UM. 


(3.) If any deſire the direction of the - 
New Teſtament, he may find our Savi- 
_ our limiting and diſtinguiſhing Royal 
Power, By eguing to Cziar thoje things 
that were Caxiar's, and to God thoſe things 

= that 


To —_—. 
#hat were God's. Obediendum'eſt in qui- 
bus mandatum Dez nox impeditur. We 
muſt obey. where the Commandment - 
of God is not hindred; theteis no o- 
ther Law but Gods Law to hinder our 
Obedience. It was the Anſwer of a Chri- 
ſtian to the Emperour, We only worſhip 
God, inother things we gladly ſerve you. 
And it ſeems 7ertullian thought what- 
foeyer was not God's was the Emperours, 
when he faith, Bene oppoſuit Cxlari pecu- 
niam, te ipſum Deo, altoqut quid erit Dei, 
f! omnia Cxfaris. Our Saviour hath 
well apportioned our Money for C2/ar, 
and our ſelves for God, for otherwiſe 

What ſhall God's ſhare be, if all be Cz- 
far's. The Fathers mention noReſerva- 
tion of any Power to'the Laws: of the 
Land, or to the People. S. Ambroſe, in 
his Apologie for David, expreſly faith, 
He was a King, and therefore bound to 
no Laws, becauſe Kings are free from 
the Bonds of any Fault. S. Augyſt;ne allo 
- reſolves, Imperator non eſt ſubjettus Legz- 
bus,qui habet in poteſtate alias Leges ferre. 
The Emperour is not ſubject: to Laws, 
who hath Power to make other Laws. 
For indeed, it is the Rule of So/omon,that 
We muſt keep the King's C — 
an 
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and not to fay, What doſt Thou? becauſe. 
Where the Word of a King is, there if 
Power, and All that he pleaſeth, he. will 
do. þ DO rs 


If any miſlike this Divinity in Eme- 
land, let him but hearken'to Bra#on, 
Chief Juſtice in Zenry the Third's days, 
which was ſince the Inſtitution of Par- 
laments, his words are, ſpeaking of the. 
King, Omnes ſub Eo, & Thſe ſub nullo; 
uift tantum ſab Des, &c. - All are unger 
him, and he under none, but God on- 
ly : If he offend, ſince no Writ'can.ga 
againſt him, their Remedy. 1s by Peti- 
« tioning him toamend his Fault, which 
if he Jhall'not do, it will be Puniſh- 
ment ſufficient for him to expect God as 
a Revenger: Let none prefume to Search 
into his Deeds, much leſs to Ofpaſe 
them. — = 
When the Fews asked our Bleſied Sa- 
viour, whether they ſhould pay Tri 
bute 2 he did not firſt demand what the 
Law of the Land was, or whether there 
was any Statute againſt zt,. nor enquired” 
whether the .Tribute were given by 
Conſent of the people, nor' adviſed 
them to ſtay . their payment till 
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they ſhould grant it ; he did no- more 


bar look upon .the Superſcription, and 
concluded, 7his Image you Y # Czlar's, 
therefore give it to Czlar, 
here be fatd, that Chrift taught this Lel- 
ſon only to the en Jews, for in 
this. he Fave dire&ion for all Nations, 


who are bound as much in Obedience. 


to their Lawful Kings, as to any Con- 
guerour of Vſurper whatſoceyer. 


Whereas being /ubjet ro rhe Figher 
Powers, ſoine have ſtrained theſe words 
toſignific the Laws of the Land, or elſe 
to mean the Higheſt Power, as well Ari- 


ftaqatical and Democratical, as Regal : ; 
It feems S. Paul looked for ſuch Inter- 


6 rohg2s and therefore thought fit to 

e his own Expoſitor, and to let it be 
known, that by Power he underſtood a 
Monareh. that carryed a Sword : W:/t 
thou not be afraid of the Power * that is, 
the Ruler that carryeth the Sword, for 


<nman be 1s the Miniſter of God to thee —— for 


he beareth not the Sword in vain. Tt is 


_- not the Law that is the Miniſter of God, 


or that carries the Sword, but the Ru- 
ler or Magiſtrate; ſo they that fay the 
- LJawgoverns the Kingdom, inay as well 

” o fay 


or . mult jt. 
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ſay that the Carpenters Rule builds an 
Houſe, and not the Carpenter ; tor the 
Law is but the Rule or Inlirument 
of the Ruler. AndS. Paul conciudes; 


: Þ for this cauſe pay you tribute alſo, for 


they are Gods Miniſters attending continu- 
th > oy this very thing, R a there- 
fore Tribute to whom Tribute is due Cuſtom 
to whomCuſtom, He doth not ſay, ove 
asa gift to Gods Miniſter. But amr, 
» Render or Reſtore Tribute, as a due. 


Alſo St. Peter doth moſt clearly ex- 


pound this place of St. Pau/, where he 
faith, Submit your ſelves to every Or- 
dinance of Man, for the Lords ſake, whe- 
ther it be to the King as Supreme, or unto 
Governoars, as unto them that are ſent by 
him. Here the very felf fame Word 
(Supreme, or 52-p2x5as ) which St. Paul 
coupleth with Power, St. Peter conjoin- 
eth with the King, baoihe @5 Unereyovmly 
' thereby to maniett that King and Pow- 
er are both ane. Alſo St. Peter expounds 
his own Wards of Humane Ordinance; 
to be the King, who is the Lex Loquens, 
a Speaking Law; he cannot mean 
that Kings themſelves are an human Or:- 
dinance, fince'St. Pau/calls the Supreme 
Power, The Ordinance of God; and 

the 
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the Wiſfdoniof God. faith;; By me Kings 
Keign ; But his meaning mult be, .that 
the Laws of Kings are Human Ordi- 
nances. Next, the. Governoars that are 


ſent by him; that is by the King, not by -| 


God, as ſome -corruptly would  wreſt 
the Text, to juſtifie Popular Governours 
as authorized by God, whereas. in 
Gramatical Conſtruction [ Him |] the 
Relative-muſt be referred to the next 
Antecedent, which is King; Beſides, the | 
Antitheſis between: Supreme and Sent, 
proves plainly that the Governours 
were ſent by Kings ; for if the Gaver- 
nours were ſent by God, and the King. 
be an Humane Ordinance, then it fol- 
lows, that the Governours were Sy- 
preme, and not the King; Or if it be 
faid, that both Kingand Governours are 
| ſentby God, then they are both equal, 

and fo neither of them Supreme. There- 
tore St. Peter Mneaning 1s in ſhort,obey - 
- the Laws of the King, or - of his Mini- 
- ſters. By which it isevidentghat neither 
St. Peter, nor S. Paul, intended other- 
Form of Government than only Mo- 
narchical, much leſs any Subje&ton of 


Princes ta Humane Laws. 


That 


Rn 
- , 


| - - 2 + 
"That | familiar diſtin&tion ' of the 
Schoolmen, whereby | they. Subject 
Kings to the Directive, but not- to the 
Coactive Power of Laws, is a Confeſſian 
that Kingsare not bound by the: Poſt 
 tive-Laws of any Nation :. Since tho \ 
Compulſory Power”. of Laws. is. that | 
whichproperly makesLaws tobeLaws; | 
by binding men by Rewards or Pun- \ 
Havent to Obedience ; whereas the Di- | 
rection of the Law, is but like the ad- 
vice and dire&tion which the Kings ) 
Council gives the King, which no man 
_ fays isa.Law to the King, 


(4) Therewant not thoſe who Be- 
lieve that the firſt invention of Laws 
was to Bridle and moderate the ovyer- 
great Power of Kings ; but the truth is, 
the Original of Laws was for the keep- ———— 
ing of the Multitude in Order : Popular © 
Eſtates could not Subſiſt at all without 
Laws ; whereasKingdoms wereGoverrid 
many Ages without them. The People 
of Athens, asſoon as they gave over 
Kings, were forced to give Power to 
Dracofirſt, then to Solon, to make them 

Laws, 
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Laws not tobridle Kings but theraſelves; | 


and though many of their Laws were 
very Severeand ws yet for the Ro: 
verence they bare to t 

they willingly ſubmitted to them. Nox 
did thePeople give any Limued Power 
to Soler,, but an Abſolute Juriſdiftion, 
at his pleaſure to Abrogate and Confirm 
what he thought fir; the People never 
challenging any ſuch Power to. them- 
ſelves: So the People of Rome gave to 
the Ten Mew, who were to chuſe-and 
corre&t their Laws for the Twetve 7a- 
Eles, an Abſolute Power, without any 


Appeal to the people. 


(5) The reaſon why Laws havebeen 
alfo made by Kings, was this, when 
Kings were either buſyed with Wars, or 


diſtracted with Publick Cares, fo that e- 


very private man could not haye acceſſe 
totheir perſons, to.learn their Wills and 
Pleaſure ; then of neceſlity were Laws 
invented, that fo every particular Sub- 
je& might find his Prince's Pleaſure de- 
cyphered unto him in the Tables of his 
Laws, that ſo there might be no need 
toreſortto the King ; but either for the 
Interpretation or Mitigation of Ob- 

{cure 


ew Law-makers |. 


tax) 


fcure of Rigorous Laws, br elſe itt new 
Cafes, for a < upplernent where the Law 
was Deteftive. By this means both 
King and People wete in' inaty things 
eaſed: Firſt, The King by giving Laws 
doth free hitnſelf of wn and ititolert- 
ble Troubles, - as Moſes did hithifelf by 
chuſing Z/zers. Secondly, The peo- 
ple have the Lawwasa Familiar Adthoni. 
ſher and Interpreter of the: —_— 
ſare, which brig publiſhed th 
the Kingdom, Gi re wweſdir the the Pre- 
ſetice and Majeſty of the King: Aſlfo the 
Judges and Mag ſtrates (whoſe help i 
giving fat Judgment it _ Canſts Ki 
avenced to uſe) are reſtrained by t : 
Common Rulesof the Law from uſing 
rheir own Liberty to the injury of 6- 
thers, ſincetheyare'to judge according 
to the Laws, and not follow their owt 
bs 2 


(6:)* Now Meir Kings, who make the 
+687 'bs (as King Fames teacheth us) a- 
bove the Ls” IP 4nd will they Ruke 
their Suhjettsby the Law; and a King, 
E6verning | ina fetled Kinggdoth, leaves to: 
be a King and degenerates into a Tyrant, 
ſo ſoon as he ſeems to Rule _— 

Us 
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his Laws; yet where he ſees the Laws 
2, Rigorous or Doubtful,, he may miti- 
gate and interpret. General Laws made 
in Parliament,, may, upon known Re- 
ſpets tothe King, by his Authority be 
' Mitigated -or Suſpended, upon Cauſes 
galy: known to him. And although a 
Ang do frame all his Actions to be ac- 
cording to the Laws ,yethe is not bound 
thereto,, but,at his good Will, and for 
good., Example : Or ſo far forth as the 
General Lay. of the Safety. of theCon:- 
mon-Weale.doth naturally . bind him ; 
for inſuch ſort only Poſitive Laws may 
 befaid. to. bind. the King, not by being 
Poſitive, but; as they are naturally the 
/ Beſt or Only Means for the Preſervits 
/ / on of the-Common-Wealth. By this 
means are all Kings, even; Tyrants and 
F nqurouts, bound to preſerve the 
Lan s, Liberties, and Lives of 
all their Subje&s, not by any Munici- 
Plal Law. of the Land, fo much as. the 
Natural Law. of a Father, which binds 
them to. ratifie, the Ads of their Fc are- 
Fathers. and Predeceſſors,. in-things ne- 
ceſary;for. the F Paplick Had « of their 
Ob WE Ys 
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(7.) Others there be that affirm, That 
although Laws of ' themſelves do not 

_ bind Kings, yet. the Oaths of Kings at 
their: Coronations tye them-to keep all 
the Laws of their Kingdoms. How far 
this is true;let uFbutexaminetheOath of 
theKings of Ezg/andat their Coronation; 
the words whereof. are theſe, Art thou 
pleaſed: tocauſe to be adminiſtred in all thy 
Judrments indifferent and upright FTuftice, 
and to 'uſe Diſcretion with Mercy and Ve- 
rity? ' Art thou pleaſed that our upright 
Laivs and Cuſtoms be obferved; and: doft 
thou: promiſe that thoſe fhall be protetted 
aud matutained b y thee? Thefe;two are 
the Articles of the King's Oath, which 
concern the: Laityor Subjects in 'Gene- 
xal ;- to which the King, anſwers: athr- 
:matively. Being firſt demanded by the 
Azcl-bithop of. Canterbury, Pleaſeth it 
|  1you to confirm and. dlſerue the Laws aud 
| -Caſtoms of Ancient Times, granted.from 
(God byjuſt aud devout Kings, untothe Eng 
Aiſh, Nation, by Oath..unto the ſaid People, 

> -Hiſpectally the Laws, Liberties, aud. Cu- 
 ftams:granted wnto-,the. Clergy and Laity 


- 


| by the: famons., [ng, Edward. We may 
; obſerve, in, theſe. words of the. Articles 
CCECY OT FI of 
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- . _ 
of the Oath, that the King is required 


to obſerve not all the Laws, bur only 


the Upright, and that with Diſcretion 


and Mercy. The Word: Upright can- | : 


not mean all Laws, becauſe 1n the Oarh 
of Richard the Second, TI find Evil and 
Unjuſt Laws mentiorfed, which the 


| King ſwears to aboliſh; and in the0/d 


Abridgment of Statutes,ſet torth in ZZeu- 


; rythe Eighth'sdays, the King is to ſwear 


wholly to put out Evil Laws; which he 
cannot do; if he be-bound to all Laws, 
Now. what Lawsare Upright and what 
Evil, who ſhall judge but the King, 
ſiace he ſwears to aſmibiſice Upright 
Juſtice with Diſcretion and Mercy -(or 
as Bradton hath it) equitatem precipiat, 
& mmiſericordiam. So'that in ette&; rhe 


_ Kingdoth ſwear to keep no Laws, but 


ſuchas in 27s Fudgment are Upright;and 


thoſe not literally always, but' accord. 


ing to Equity of his Conſcience; joiyd 
with Mercy, which is properly the Of- 


Fice of a Chancellour rather than of 1 


Judge ; and if a King did firitly Twear 
to obſerve all the Laws, he conld-\ndr 


without Perjury givehisConſentto'the 


Repealing or Abrogating of ary Sta- 


_ tute by A& of "Parliament, /which 


would 


* either Deceit, or Errour, or Force, or 


[97] 


| would be very miſchievable to the 


State. 


Kings do ſwear to obſerve all the Laws 
of their Kingdoms, yet no man can 
think it reaſon that Kings ſhould be 
more bound by their Voluntary Oaths 


- than Common Perſons are by theirs. 


Now if a private perſon make a Con- 


tract, either with Oath or without 


Oath, lheisno further bound than the 
Equity and Juſtice of the Contract ties 
him; for a man may have Relief againſt 
an unreaſonable and unjuſt promiſe, if 


Fear induced him thereunto : Or if it be 
hurtful or grievous in the performance. 
Since the Laws in many Caſes give the 
King a Prerogative above Common Per- 


ſons, T ſee rio Reaſon why he ſhould be 


denyed the Priviledge which the mean- 
Eſt of his Subjects doth enjoy. 

| Hereisa fit plice to examine a Que- 
ſtion which ſome have moved, Whe- 
ther 'it be a fin for a Subje& to diſobey 


the King, ifhe Command any thing con- 


trary to his Laws? For ſatisfaction 1n this 
H point; 


" But ſet it be ſuppoſed for truth, that 


| 
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point, we'mult reſolve, that not only ie 
Human Laws, but even in Divine, 
thing may be commanded contrary to 
Law, and yet Obedience to ſuch a Com- 
. mand is neceſlary. The ſanQifying of 
the Sabbath is a Divine Law; yet 
if aMaſter Command his: Servant aot 
to go to: Church upon a Sabbath-day, the 
Bel Divines teach us, That the Seryant 
muſt obey thisCommand;thoughit may 
be Sinful and. Unlawful in the Maſter; 
becauſe the Servant hath no- Authority 
or Liberty to:Examine and Judge whe- 
ther his Maſter . Sin or no in. ſo Com- 
manding; tor there may be a juſt Cauſe 
for a Maſter to keep his Servant front 
Church, as appears Luke 14. 5.: yet it 1s 
not fit to tye the Maſter to acquaint his 
Servant with his Secret Counſels,or pre- 
ſent Neceſlity : And UT ſuch Cates, the 
Servants not going to Church, becomes 
the Sin of the Malſter,. and not: of the 
Servant. The like may be faid of the 
King's Commmandinga man'to ſerve hin 
in the Wars,. he may not Examine whe- 
- ther the War be Juſt or Unjuſt,but muſt 
.. Judge of - the Titles of Kingdoms, or 
Cauicsof War; nor hath any Subje& 
OS Power 
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(8.) Many will be ready to fay, It is 
* aSlaviſh and- Dangerous Condition to 
be ſubje& tothe Will of any One Man, 
who is riot ſubject to the Laws. But 
ſuch meri conſider not, t. That the Pre- 
 rogative of #King is to be above all Latvs; 
for the good only of them that are under 
the Laws, and to defend the Peoples Li- 
berties, as His Majeſty graciouſly affirm- 
ed int His Speech after His laſt Anſwer to 
the Petition of Right : Howloever ſome 
are afraid of the Name of Prerogative 
« yet they may aſſure themſelves.,the Caſe { 
of Sttbjets would be deſperitely miſe- 
rable without it. The Court of Chancery 
it lf is but 4 Branch of the Kings Pre- 
rogative; to Relieve men apainſt the in- — 
exorable rigour of the Law,which with- 
out it is no_better thin a Tyrant, ſince 
Summium Fits; is Summa Tnjaria. General 
Pardons,t the Coronation and in Parlia- .-— 
merits; atebut the Bounty of the Prero- 
« Þative. 2: There can be tis Laws with- 
out a Supreme Power to command or 
make thetn: In all Ariſtocraties the No- {{ 
blesareabove the Laws, and in all Demo- | 
Fi 2 craties 
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craties the People. By the like Reaſon, 
ina Monarchy the King muſt of necet- 
ſity be above the Laws; there can be 
no Soveraign Majeſty in him that is un- 
der them ; that which giveth the very. 
Being to a King is the Power to give 
Laws ; without this Power He is but an 
Equivocal King, It skills not which way 
Kings come by their Power, whether 
by Elettion, Donation, Succeſſion, or by a- 
ny ofher means; for it is ſtill the manner 
of the Government by Supreme Pow- 
er that makes them properly Kings, and 
not the means of obtaining theirCrowns. 
Neither doth the Diverſity of Laws, 
nor contrary Cuſtoms, whereby each 


Kingdom differs from another, make 
the Forms of. Common-Weal different, 


unleſs the Power of making Laws be in 
ſeveral Subjects. 


For the Confirmation of this point, 
Ariſtotle faith, That a perfe& Kingdom 
is that wherein the King rules all things 


according to his Own Will, for he that. 


is called a King according to the Law, 
makes no kind of Kingdom at all. This 


it ſeems alſo the Romans well underſtood 
to be moſt neceſſary ina Monarchy ; for 
__ _ thought 


ſror] 


though they were a People moſt greedy 
of Liberty, yet the Senate did free Auga-' 


ftus fromall Neceſlity of Laws, that he 
might be free of his own Authority, and 
of abſolute Power over himſelf and over 


the Laws, to do what he pleaſed, and 


leave undone what he liſt, and this 
Decree was made while Auguſtus was 


yet abſent. Accordingly we find, that - 


Ulpian the great Lawyer delivers it for 
a Rule of the Civil Law; Princeps, Le- 
g7bus ſolutus eft. The Prince is not bound 
by the Laws. | 

(9) If the Nature of Laws be advt- 
« ſedly weighed,the Neceſlity of the Prin- 
ces being above them may more mani- 
feſt it ſelt; we all know that a Law in 
General is the command of a Superior 
Power. Laws are divided (as Bel/lermine: 
divides the Word of God) into written 
and unwritten,not for that it 1s notWrit- 
ten at all, but becauſe it was not Writ- 
ten by the firſt Deviſersor Makersof it. 
The Common Law (as the Lord Chan- 
cellor Egerton teacheth us) is the Com- 
monCuſtom of theRealm.Now concern- 


ing Cuſtoms, this muſt be conſidered, . 
that for every Cuſtom there was a time 


when it was no Cuſtom ; and the firſt 
H 3 Pres 
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Preſident we now have, had na Preſi- 
dent when itbegan; when every Cu- 
ſtom began, there was ſomething elſe 
than Cuſtom that made it lawful, or 
elie the beginning of all Cuſtoms were 


unlawful. Cyſtornsat firſt became Law- 


_ tul only by ſome Superiour, which did 


either Command ar Conſent unto their 
beginning. And the firſt Power which 
we find (as it is confeſled by all men) is 
theKinglyPower,which was both in this. 
and in all other Nations of the World, 
long before any Laws, or any other 
kind of Government was thought of; 
from whence we muſt neceſlarily infer, 
that the Common Law it ſelf, or Com-- 
mon Cuſtoms of this Land, were Ori- 
ginally the Laws and Commands of 
Kings at firſt unwritten. 

Nor muſt we think the Common 
Cuſtoms (which are the Principles of 
the Common Law, and are but few) to 
be. fuch, or ſomany, asare abt: to give 


_ ſpecial Rules to determine every parti- 


cular Cauſe. Diverſity of Caſes are in- 
finite, and impoſſible to be regulated by 
any Law ;andtherefore we find;evert in 
the Divine Laws which are ante es 

oF 
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by Moſes, there be only certain Princi- 
pal Laws, whichdid not determirie but 
only dire&t the High-prieſt or Magt- 
ſtrate, whoſe Fudgment in ſpecia! Caics 
did determine, what the Genetai i.aw 
imtended. It is fo with the Common 
Law, for when there is no perfect Rule, 
Judges do refort to thoſe Principles, or 
Common Law Axiomes, whereupon 
former Judgments, in Caſes ſome-what 
like, have been delivered by former 
Judges, who all receive Authority from 
the King, in his Right and Name togive 
Sentence according to the Rules and 
Preſidents of Antient Times: And 
Where Preſidents have faited, the Judg- 
&5 have reſorted to the General Law of 
Reaſon, and accordingly given. Judg- 
ment, without any Common Law to di- 
re&t them. Nay, many times, where 
there have been Preſidents to direct, 
they, upon better Reaſon only, have 
Change the Law,both in Cauſes Crim;- 
nal and Civil, and have not inſiſted fo 
much on the Examples of former Judg- 
es, as examined and eorreded their 
Reaſons ;thence it 15 that ſome Laws are 
now obfolete and out of uſe, and the 
Practice quite contrary to what it was in 
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Former Times, as the Lord Chancel- 
lor Egerton proves, by ſeveral Inſtan- 
ces. | 


Nor is this ſpoken to Derogate from 
the Common Law, for the Cate ſtandeth 
ſo with theLaws of al[Nations,although 
ſome of them have their Laws and Prin- 
ciples Written and Eſtabliſhed : for wit- 
neſſe to this, we have Ariſtotle his Teſti- 
mony in his Erhiques, and in ſeveral 
places in his Polztiques ; I willeite ſome 
of them. Every Law (faith he) i in the 
General, but of ſome things there can be no 
General Law——when therefore the Law 
ſqeaks in General, and ſomething falls out 
= beſides the General Rule : Then it is 

t that what the Law-maker hath omitted, 
or where he hath Erred by ſpeaking Gene. 
rally, it ſhould be correfted or y he 
as if the Law-maker himſelf were Preſent 
to Ordain it. TheGovernour, whether he 
be one Man, or more, ought to be Lord o- 
wer all thoſe things whereof it_ was impoſſt- 
ble the Law ſhould exattly ſpeak, becauſe 
it is not eaſie to comprehend all things un- 
der General Rules ——whatſoever the Law 
cannot Determine, it leaves to the Gover- 
young to give Judgment therein, and. per: 

| mts 
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mitts them to refifie whatſoever apon Try- 
al they find to be better than the Written 
Laws. | 

Beſides, all Laws are of themſelves 
Dumb,and ſome or other muſt be truſt- 
ed with the Application of them to Par- 
ticulars,by examining allCircumſtances, 
to pronounce when they are broken, 
or by whom. This work of right Ap- 
plication of Laws is nota thing eafie or 
obvious for ordinary capacities ; but re- 
quires profound Abilities: of Nature, for 
the beating out of the truth, witneſs the 
Diverſity, and ſometimes the contrarie- 
ty of Opinions of the learned Judges, in 
ſome difficult Points. 

( 10 ) Since this is the common Con- 
dition of Laws, it is alſo moſt reaſona- 
ble that the Law-maker ſhould be truſt- 
ed with the Application or Interpretat1- 
on of the Laws ; and for this Caule an--- 
ciently the Kings of this Land have fit- 
ten perſonally in Courts of Judica- 
ture, and are ftill Repreſentatively 
preſent .in all Courts; the Judges 
are but ſubſtituted,and called the Kings 
Juſtices, and their Power ceaſeth when 
the King is in place. To this purpoſe, 
Brafton,that learned Chief Fuftice in the 

| Reign 
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| Reign of Zevry the Third, faith in ex- 
preſs terms ; \Indoubtfal and obſcure 
points the Interpretation and Will ofour 
or the King is to be expected - fince 
it is his part to interpret, who made the 
Law ; for as he faith in another place, 
Rex, & non Alius debet Fudicare, fi $0: 
lus ad id ſufficere poſit, &rc, The King, 
and no bedy elſe, ought to give Judgment 
if He were able, fence by vertue of his Oat 
he is Bound toit ; therefore the King onght 
Zaexerciſe Power as the Ficar or Miniſter 
of God, but if our Lord the King be not a- 
le to determine every canſe, to eaſe part 
of his Pains by dibribating the Burthen ta 
more Perſons, he ought to chuſe Wiſe men 


fearing God, &c, aud make Juſtices of 


Zhem : Mach to the ſame purpoſeare the 
words of Edward the Firſt, in the be. 
ginning of his Book of Laws,written by 
his appointment by Job» Britor, Biſhop 
of Hereford. We will (faith he) that our 
own Furiſdition be above alt the Farifdi- 
Hons of our Realm, ſo as in all manner 
of Pelonies, Treſpaſjes, Contratts, and 
Zn all other Attions, Perſonal, or Real, 
We have power to yield ſuch Tudgments as 
da appertain without other Proceſs, where: 
foever we kuaw the right truth as Fudges. 

| Nei- 
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Neither may thisbetaken tobe meant of 


an imaginary Preſence of the King's Per- 


ſon in His Courts, becauſe he doth im- 


- mediately after in the ſame place ſeve- 


rally ſet forth by themſelves the Jurif 
didtions of his Ordinary Courts ; but 
muſt neceſſarily be underſtood of a Ju- 
rifdiction remaining in the King's Roy- 
al Perfon. And that this then was no 
New-made Lay, or firſt brought in by 


_ the Norman Conqueſts, appears by a 


Saxon Law made by King Edgar,in thefe 
words, as find them in Mr. Lambert, 


Nemo in lite Regem appeliato, nift quidem 
. don Fuſtitiam conſequi, aut impetrare on 


poterit, fin ſummo jure domi urgeatur, ad 
Regem, ut is Onus aliqua ex parte Alle. 
wer, provocate, Let no man in Sutt ap- 
peal to the King, unleſs he may not get 
Right at hame ; but if the Right be too 
heavy for him, then ket him go to the Kinz 
to have it eaſed. 


As the Judicial Power of Kings was 
exerciſed before the Conqueſt, fo in thoſe 
ſetled tumes after the Conqueſt, where- 
in Parhaments were much) in uſe, there 
was a High-Court tollowing the King, 
which was the place of Soveraign Ju- 

| {tice 
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ſtice, both for matter of Law and Con- 


ſcience, as may appear.by a Parliament 
in Edward the Firlt's time, taking Or- 
der, That the Chancellour and the Juſt s- 
ces of the Bench ſhould follow the King, 
to the end that He might have always at 
hand able men for Hs Direction in Suits 
that came before Him: And this was af. 
ter the time that the Court of Common- 


' Pleas was made Stationary, which is an 


Evidence- that the King reſerved a Sove- 
raign Power, by which he did ſupply 
the Want, or correct the Rigour of the 
Common Law ; becauſe the Poſttrve 
Law, being grounded upon that which 


/ happens for the moſt part, cannot fore- 
——Teeevery particular which Time and Ex- 


perience brings forth. 


| (12.) Therefore though the Common 
Law be generally Good and Juſt, yet in 
ſome ſpecial Cafe it may need Correcti- 
on, by reaſon of ſome conſiderable Cir- 
cumſtance falling out, which at the 
time of theLaw-making was notthought 
of. Alfoſundry things do fall out, both 
in War and Peace, that require extraor- 
dinary help,and cannot wait for the Uſu- 
al Care of Common Law, the whichis 
nat 
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made, to help and order the Proceedings 
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got performed, bnt altogether after one 
ſort, and that not without delay of help 
and expence of time ; ſo that although 
all Cauſes are,and ought to be referred to 
the Ordinary Procelle of common Law, 
yet rare matters from time to tume do 
grow up meet, for juſt Reaſons, tobe re- 
terred tothe aid of the abſolute Autha- 
rity of the Prince ; and the Statute of 


Magna Charta hath been underſtood of go | 


theInſtitution then made of the ordinar 
Juriſdiction in Common Cauſes, and not 
for reſtraint of the Abſolute Authority, 
ſerving only in a tew rare and ſingular 
Caſes, for though the Subjects were put 
to great dammage by Falſe Accuſations 
and Maliches Suggeſtions made totheKing 
and His Council, eſpecially during the 


time of King Edward the Third, whilſt 


he was abſent in the Wars in France, in- 
ſomuch as in His Reign divers Statutes 
were made, That provided none ſhould 
be put to anſwer. before the King and 
His Council without due Proceſſe; yet 
it is apparent the neceſſity of ſuch Pra- 
ceedings was ſo great, that both before 
Edward the Third's days,and in his time, 
and after his Death, ſeveral Statutes were 


of 


_— - 
of the King and his Council. As the 
Parliament in 28. Ew. 1. Cap. 5. did pro- 
vide, That the Chancellour and Juſtices of 
the King's Bench ſhould fofow the King ; 
that ſo he might have near anto him ſome 
that be learned in the Laws, which be able 
to order all ſuch matters as ſhall come unto 
the Coart, at all times when need (hall re- 
quire. By thie Statute of 37. Zdw. 3. 
Cap. 18: Taliation was ordained, in caſe 
the Suggeſtion to the King proved iintruc: 
Then 38. E#bv. 3. Cap. 9. takes away 7a- 
{iation, and appoitits Impriſonment till 
the King and Party grieved be ſatisfied. 
In the Statutes of 15. Ric. 2. Cap. 6. and 
I5. Hen.6. on :; Dammages and Expen- 
ces are awar & in ſuch Caſes. In all 
theſe Starutes it is rieceffarily implyed; 
that Complaints y_-_ juſt Caufes might 
- moved before the King and His Coun- 
= 


Ar a Parliament at Glocefter, 2. Ric. 2: 
when the Commons made Petition, 7hat 
one might be forced by Writ out of Chan- 
cery, or by. Privy Seal, to appear before 
the Kinig and His Council, to anſwer touch- 
ing Free-hold. The King's Anſwer was, 
He thought it not reaſonable that He ſhould 


be 


fxrr} 
te conftrained-to ſend for His Leives upon 
Cauſes reaſ ar? a albeit Be ay 
wot purpoſe that ſuch as were ſent for 
ſhould" anſwer { Finalment | peremprorily 
tonching their Free-hold, but fhould be re- 
a for Tryal thereof, as Law required: 
Provided always, (faith he) that at the 
Suit of the Party, where the King and. 
Hu Council ſhall be credibly informed, 
that becauſe of Maintenance, Oppreſſion, or 
other Out-rages, the Common Law cannot 
have * duly her Comrſe, in ſuch caſe the 


| Council for the Party. 


Alfo in the 13th year of his Reign, 
when the Commonsdid pray, that uport 
pain. of Forfeiture, the Chance//our or 
Council of the King, ſhould not after the 
end of the Parliament make any Ordi- 
nance againſt the Common Law; the 
King anſwered, Let it be uſed as it hath 
been nſed before this time, ſo as the Rega- 
lity of the King be ſaved, for' the King 
w2ll. fave Fi Regalities as #11 Progent- 
tors have done. © be 3s h 

Again, in the 4th year of Zeyry the 
Fourth, when the Commons complained | 
again{tSubpend s,and a ; 


o £ 
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ed upon falſe Suggeſtions; the King ans 
ſwered, That He would give inC harge t0 
His Officers, that they ſhould abſtain more 
than before time theyhad, to ſend for His 
Subjefts in that manner. But yet (ſaith 
He) tt 1 not Our Intention, that Our Of- 
ficers ſhall ſo abſtain, that they may not | 
ſend for Our Subjetts in Matters and Cau: 
ſes neceſſary, as it hath been uſed in the 
time of Our Good Progenitors. 


Likewiſe when for the ſame Cauſe 

, Complaint was made by the Commons; 

/ Amo3.Hen.s. the King's Anſwer was, 

' Le Roy Sadviſera, The King will be ad. | 

viſed; which amounts to a Denyal for ”» 
the preſent, by a Phraſe peculiar for the 
Kings denying to paſs any Bill that hath 

paſſed the Lords and Commons: 


Theſe Complaints of the Commons; 
and the Anſwers of. the King, diſcover, 
That- ſuch moderation ſhould be uſed,, | 
that the courſe. of the common: Law be 
ordinarily maintained, leſt Subjects be 
convented before the King and His . 
Council without -juft cauſe , that the 
Proceedings of the 'Council-Table bee | 
not ypon every flight Suggeſtion, nor. 

x . r9d 
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to determine finally concerning Free 
hold of Inheritance. And yet that upon 
cauſe reaſonable, upon credible Intor- 
mation, in matters of weight,the King's 
Regallity or Prerogative in ſending = 
_ His Subjects be maintain'd, as of Right 
it ought, and in former times hath been 
conitantly uſed. 


King Edward the Firſt, finding that 
Bogo de Clare was diſcharged of an Ac- 
cuſation brought againſt um in Parlza- 
ment, for that ſome tormal ImperfeQtions 
were found in the-Complaint, command- 
ed him nevertheleſs to appear before 
Him and Hs Council, ad faciendum, &S. 
recipiendum quod per Regem & ejus Conci- 
lium fuerit fatiendum ; and fo proceeded 
to an Examination of the whole Cauſe. 
8. Edw. r. 


Edward the Third, In the Star-Chan;- 
ber (which was the Ancient Council-Chan:s 
ber at Weſtminſter) upon the Complair t 
of Elizabeth Audley, commanded Fames 
Audley to appear before Him and His 
Council, and determin'd a C ontroverſie 
between them,touching Lands contain'd 
in the Covenants of her Joynture. Ro. 
Clauſ.de an.q1.Ed.z. l Hew, 
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Henry the Fifth, in a Suit before Z7;»7 
and Hs Council for the Titles of the 
Mannors of Seere and S. Lawrence, in the 
Iſle of Thenet, in Kent, took order for 
the Sequeſtring the Profits till the Right 
were tryed, as well for avoiding the 
breach of the Peace, as for prevention 
of waſte and ſpoil. Ror. Patin. Anno 6. 
Zen. 5. | 


Henry the Sixth commanded the Ju- 
ſtices of the Bench to ſtay the Arraign- 
ment of one Yerney of London, till they 
had other commandment from Zim and 
His Council, becauſe YVerney,being indebt- 
ed to the King and others, practiſed to 
be Indicted of Felony, wherein he might 
have his Clergy, and make his Purgation, 
of intent to defraud his Creditors. 34. 
Hen. 6., Rot. 37. im Banco Regs. 


Edward the Fourth and His Council, in 
the Star-Chamber,heard the Cauſe of the 
Maſter andPoor Brethren of S. Leonards 
in Zork, complaining,that Sir ZZugh Haſt- 
ings, and others, withdrew from them a 


= part of their living, which con- 
1 


ſted chiefly upon the having of a 
'Thrave 


[115] | 
Thrave of Corn of every Plough-Land 
within the Counties of Tor |, Weſtmer- 
land, Cumberland, and Lancaſhire. Rop: 
Paten. de Anno8. Ed.q. Part 3. Memb. 14. 


Henry the Seventh and 27s Council, in 
the Star-Chamber,decreed, That Margery 
and Florence Becket ſhould Sue no fur- + 
ther in their Cauſe againſt Alice Radley, | 
widow, for Lands in Wolwich and Plum: 
ftead in Kent; for as much as the Matter 
had been heardfirſt before the Council of 
King £4. 4. after that before the Preſt- 
dent of the Requeſts of that King, Ze. 
7. and then laſtly, before the Council of 
the ſaid King. 1. Hen: 7. 

What is hitherto affirmed of the Des 
pendency and SubjeCtion of the Com- 
mon Law to the Soveraign Prince, the 
fame may be faid as well of all Statute 
Laws; for the King is the ſole immedi. 
ate Author, Corrector, and Moderator 
of them alſo ; ſo that neither of theſe 
two kinds of Laws are or can be any 
Diminution of that Natural Power 
which Kings have over their People, by 
right of Father-hood, but rather- arean 
Argument to A 4 the” truth of 
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it; for Evidence whereof, we may in 
ſome points conſider the nature of*Par- 


liaments, becauſe in them only all Sta: * - 


tutes are made. 
,(12.) Though the Name of Par/zament 
(as Mr. Cambden faith) be of no great 
Antiquity, but brought in out of France, 
= our Anceſtors, the Eng/iſh. Saxons, 
ad a Meeting, which they called, 7he 
Aſſembly of the Wiſe ; termed in Latine, 
Conventum Magnatum, or, Prafentia Re- 
gi, Procerumg; Prelaterumgq; collettarum. 


The Meeting of the Nobility, or the 


' Preſence of the King, Prelates, . and 


Peers Aſſembled ; or in General, Magnum 
Concilium, or Commune Concilium ; and 
many of our Kings in elder times made 


_ uſe of ſuch great Aſſemblies for to Con- 
| ſult of important Afﬀaires of State ; all; 


which Meetings, ina General ſenſe, may 
be termed Parliaments. 


Great are the Advantages which both 
the King and People may receive by a 
well-ordered Parliament ; there is no- 
thing more expreſieth the Majeſty and 


Supreme Power of a King, than ſuch an 


Aſſembly, wherein all his People ac. 
knowledge 
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knowledge him for Soveraign Lord, and 
make all their Addreſſes to hum by hum- 
ble Petition and Supplication ; and by 
their Conſent and Approbation' do 
ſtrengthen all the Laws, which the King, 
at their Requeſt and by their Advige - 
an] Miniſtry, ſhall ordain. Thus they 
facilitate the Government of the'King, 
by making the Laws unqueſitonable, ei- 
ther tothe Sybordinate Magiſtrates, or 
refra&tory Myltitude. The Lenefit whuch 
accrews tq theSubjett by Parliaments,is, 
That by their Prayers and Petitions 
Kings are drawn many tines to.redrefs 
their Juſt grievances, and are overcome 
by their importunity to grant many 
things which otherwite they would not 
yield unto ; for the Voice of a Multi 
tude is caſiljer heard, Many Vexations 


| ofthe People are without the knowledge 


of the King; who in Parliament ſeeth 
and heareth his People hymſzelf; whereas 
at other times he commonly uleth the 
Eyes and Ears of other men, 


Againſt the Antiquity af Parliaments 
we need not diſpute, ſince the more an- 
cient they be, the more they make tor 


the Honour of Monarchy ; yet there be - 
; I 3 Cer- 
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_ certain Circumſtances tonching the 


Forms of Parliaments, which are fit to 
be conſidered. 


Firſt, we are torememember;that un- 


til about the time of the Conquelt,there 


could berno Parliaments aſſembled of the 


General States of the whole Kingdom of 
England, becauſe till thoſe days we can- 
not learn it was entirely united into one 
Kingdom ; but it was either divided in- 
to ſeveral Kingdoms, or Governed by ſe- 
veral Laws. When Fulius Czſar landed 


| he found 4 Kings inKent;and the Britiſh 


Names of Dammonii, Darotriges, Belge, 
Attrebatii, Trinobantes, Tceni, Silures, 
and the reſt, are plentiful Teſtimonies of 
the ſeveral Kingdoms of Bri#tains,when 
the Romans left us. The Saxons divided 
uSsinto 7 Kingdoms : when theſe Saxons 
wereunited all into a Monarchy, they 
had always the Dazes their Compani- 
ons, or their Maſters in the Empire, till 
£dward the Confeſſors Days,ſince whoſe 
time the Kingdom of England hath con- 
tinued United, as now it doth : But for 
a Thouſand years before we cannot find 
it was entirely ſetled, during the Time 
of any one Kings Reign. As under the 

| Mercian 
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Mercian Law : The Weſt Saxons were 
confined to the Saxon Laws; Efſex, 
Norfolk, Suffolk; and ſome other Places, 
were vexed with Daniſþ Laws; The 
Northumbrians alſo had their Laws a- 
part. And until Edward the Confeſſors 
Reign, who was next but one before the 
Conquerour, the Laws of the Kingdom 
were lo ſeveral and Uncertain, that he 
was force to Cull a few of the moſt in- 
difterent and beſt of them, which were 
from him called St. EdwardsLaws : Yet 
ſome ſay that Eadgar made thoſe Laws, 
and that the Confeſſor did but reſtore and 
mend them. Alfred alſo gathered out 
of Mulmutius laws, ſuch as he tranſlated 


.Into the Saxoz Tongue. Thus during 


the time of the Saxons, the: Laws were 
ſo variable, that -there is little or no 
likelihood to find any conſtant Form of 
Parliaments of the whole Kingdom. 


( 13 ) A ſecond Point conſiderable is, 
whether in ſuch Parliaments, as was 
in the Saxor's times, 'the Nobil! 
and Clergy only were of thoſe Aſſem- 
blies, or whether the Commons were 
alſo called ; ſome are of Opinion, that 


though none of the Saxon Laws do 


I 4 mention 
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mention the Commons, yet it may be 
jrmuaran by the word Wiſemen, the 
:ommons are intended to be of thoſe 
Aſſemblies, and they bring (as they 
conceive) probable arguments to prove 
it, from the Antiquity of. ſome Bur- 
rcughs that do yet ſend Burgeſles, and 
from the Proſcription of thoſe in Ant: 
1 ent Demeſne, not to ſend Burgeſles to 
. Parliament. If it be true, that the 
i Weſt-Saxons had a Cuſtom to aſſemble 
Burgeſles out of ſome of their Towns, 
/ | yetit maybe doubted, whether other 
Kingdoms had the ſame uſage ; but ſure 
' It is, that during the Heptarchy, the 
People could not Ele& any Knights of 
the Shire,becauſe Eng/and was not then |_ 
divided into Shires. | | 
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 Qn the contrary,there be of ourHiſto- 

rians who doaffirm,that Henry the Firſt 

cauſed the Commons firſt to be Aſſem- 
bled by Knights and Burgeſles of their 
own Appointment, for before his Time 
only certain of the Nobility and Pre- 
lates of the Realm were called to Con- 
ſultation about the moſt Important At- 
fairs of State. If this Aſſertion be true, 
it ſeems a meer matter of Grace of this 

' | King, 
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King, and proves not any Natural Right 


of the People, Originally to be admitred 
to chule their Knights and Burgeſles of 


| Parliament, though it had been more 


for the Honour of Parliaments, if a 


King, whoſe Title to the Crown had. 
been better, had been Author of the. 


Form of it; becauſe he made uſe of it for 
his unjuit Ends. For thereby he ſecured 
himſelt againſt his Competitor and El- 


der Brother,by taking the Oaths of the 


Nobility in Parliament ; and getting 


the Crown to be ſetled upon his Chil- 


dren, And as the King made uſe of the 


 People,fo they,by Colour of Parliament, 


ſerved their own turns; for after the E- 
ſtabliſhment of Parliaments by ſtrong 
hand,agd by the Sword,they drew from 
him the Great Charter, which he grant- 
ed the rather to flatter the Nobility and 
People, as Sir Walter Rateizh in his Dia- 
logueof Parliaments doth affirm, in theſe 


| words. The great Charter was not Origj- 


Rr omm—mey 


nally granted Le ally and Freely; for Hen- © 


ry the Firſt did but Uſurp the Kingdom, 
and therefore, the better to aſſure himſelf 
againſt Robert his Elder Brother, he flat- 
tered the Nobility and People with their 
Charters ; yea, King John, that Confirmed 

| them, 
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them had the like reſped, for Arthur Duke 


of Brittain was the undoubted Heir of the 
Crown, upon whom King John Zſarped,and 
fo to conclude, theſe Charters had their O- 
rigimal from Kings de facto, but not de 
| Jjure——the Great Charter had firſt an 0b. 


H " ſeare Birth by Uſurpation, and was Second. 
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| | ty foſtered and ſhewed to the World by Re. 


bellion. 


(15.) A third conſideration muſt be, 
that in the former Parliaments, inſtitut- 
edand continued fince King Henry the 
Firſt's time, is not to be found the Uſage 
of any Natural Liberty of the People; 
for all thoſe Liberties that are claimed in 
Parliament - are the liberties of Grace 


/ fromthe King, and not the Liberties of 


Nature to the People ; for it the liberty 
were Natural, it would give Power to 
the Multitude to aſſemble themſelves 
then and Where they pleaſe, to beſtow 
Soveraignty, and by Pactions to limit 
and direct the Exerciſe of it. Whereas, 
the Liberties of Favour and Grace; 
which are Claimed in Parliaments, are 
reſtrained both for Time, Place,Perſons, 
and other Circumſtances, to the- Sole 
Pleaſure of the King. The People can- 

not 
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not Aſſemble themſelves, but the King, 
by his Writs, calls them to what place 
he pleaſes ; and then again Scatters them 
.| , with his Breathat an inſtant, without a- 
ny other Cauſe ſhewed than his Will. 
Neither is the whole Summoned, but 
only ſo many as the Kings Writs ap- 
point. The prudent King Edward the 
Firſt, ſummoned always thoſe Barons of 
ancient Families, that were moſt wile, to - 
his Parliament, but omited their Sons __-” 
after their Death, if they were not an- 
ſwerable to their Parents in Underſtand- 
ing. Nor have the whole people Voi- 
- | -, ces in the EleQjon of Knights of the. 
Shire or Burgeſles, but only Free-hold.- 
ers in the Counties, and Freemen in the 
Cities and Burroughs; yet in the City 
of Weſtminſter all the. Houſe-holders, 
though they be neither Free-men nor 
E506 Ra have Voices in their Ele- 
Qion of Burgeſles. Alſo during the 
time of Parliament, thoſe priviledges of 
the Houſe of Commons, of freedom of 
Speech, Power to puniſh their own 
" Members, to examine the Proceedings 
and Demeanour of Courts of Juſtice 
| - and Officers, to haveacceſs tothe King's 
| Perſon, and the like, are noe due by a- 


ho 
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any Natural Right,but are derived from 
the Bounty or Indulgence of the King, 
' asappears by a ſolemn Recognition of 
the Houſe; for at the opening of the * 
Parliament, when the Speaker is pre- 
 {/ fentedto the King, he, in the behalf and 
;: nameof the whole Houſe of Commons, 
': humbly craves of His Majeſty, That 
| + He would be pleaſed togrant them their 
 JAccuſtomed Liberties of freedom of 
Speech, of acceſs to his Perſon, and the 
reſt. Theſe Priviledges are granted with 
a Condition implyed, That they keep 
themſelves wn the Bounds and Lt- 
mits of Loyalty and Obedience ; for * 
elſe why do the Houſe of Commons in- 
* fli& puniſhment themſelves upon their 
own Members for tranſgreſſing in ſome 
; of theſe points; and the King, as Head, 
J hath many times puniſhed the Members 
© for thelike Offences. The Power which 
the King giveth, in all his Courts, to his 
| Judges or others to puniſh, doth not ex- 
clude Him from doing the like, by way 
of Prevention, Concurrence, or Evocati- 
 04,even in the ſame point which he hath 
given in charge by a delegated Power ; 
or they who give Authority by Com- 


miſſion, do always retain more than 
| they 
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they grant: Neither of the two Hou- 
ſesclaim an /afalibility of not Erring,no 
' more than 2 General Council can. It 
is not impoſſible but that the greateſt 
. may be in Fault, or at leaſt Intereſted or 
_ Engaged in the Delinquency of one par- 
. ticular Member. In ſuch Caſes it is moſt 


' proper for the Head to corre&, and not + 


"to expect the Conſent of the Members, or 
for the Parties peccant to be their own 


Judges. Nor is it needful to confine the 


King, in ſueh Caſes, within the Circle of 
any one Court of Juſtice, who is Su- 
preme Judge in all Courts. And in rare 

and new Caſes rare and new Remedies 
, muſt be ſought out ; for it is a Rule of 
the Common Law, In novo Caſu, nouvum 
Remedium eft apponendum : and the Sta- 
tute of Weſtminſt. 2. cap. 24. giveth 
 Pewer, evento the C ark; 
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s of- the Chax- / 


cery, to make New Forms of Writs in © 


New Caſes, leſt any man that came to 
the King's Court of Chancery for help, 


ſhould be ſent away without Remedy - 


A Prefident cannot be found in every 


Caſe; and of things that happen ſeldom, | 


and are not common, there cannot be a 
Common Cuſtom. Though Crimes Exorbi- 
tant do poſe the King and Council in find- 


ing 
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ing a Preſident for a Condigne Puniſh: 
ment, yet they muſt not therefore paſs 
unpuniſhed. 


I have not heard that the people, by » 


\ whoſe Voices the Knights and Burgeſles 
are choſen, did ever call to an account 
thoſe whom they had Elected; they nei. 
_ ther give them Inſtructions or Direct 
ons what to ſay, or what to do in Parlia- 
ment, therefore they cannot puniſh 
them when they come home for doing 
amiſs: Tf the people had any ſuch power 
over their Burgeſſes, then we might call 


] it, The Natural Liberty of the people, 
with a miſchief. But they are ſo far + 


from puniſhing,that they may be puniſh- 
ed themſelves for intermedling with 
Parliamentary Buſineſs ; they muſt on- 
ly chuſe, and truſt thoſe whom they 
chuſe to do what they liſt ; and that is 
as much liberty as many of 'us deſerve, 
for our irregular Ele&tions of Burgeſles. 


(15) A fourth point to be conſider'd, 
is, that in Parliament all Statutes or 
Laws are made properly by the King a- 
Jone, at the Rogation' of the people, as 
His Majeſty King James, of happy me- 
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mory affirms in His true Law of free Mo- 
narchy ; and as ZZooker teacheth us, That 
Laws do not take their conſtraining force 
from the Quality of ſach as deviſe them, but ) 
from the Power that doth give them ono 
Strength of Laws : Le Roy le Veult, the 
King will have itſo, 1s the Interpretive 
Phraſe pronounced at the King's paſſing 

of every Act of Parhament : And it 
was the ancient Cuſtom fora long time, 
till the days of Zexry the Fifth, that + 
the Kings, when any Bill was brought 
unto them, that had paſſed both Houſes, 
to take and pick out what they liked / 
not, and ſo much as they choſe was En- 
acted for a Law : but the Cuſtom of the 
later Kings hath been ſo gracious, as to 


allow always of the entire Bill as it 
hath paſſed both Houſes. 
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(16) The Parliament 1s the King's 
Court, for ſo all the oldeſt Statutes call 
it, the King in his Parliament: But 
neither of the two Houſes are that Sy- 
preme Court, nor yet both of them to- 
gether; they are only Members, and a 

rt of the Body, whereof the King is 
the Head and Ruler. The King's Go- 
verning of this Body of the Parliament 


we 


ne abt ee nan 


3 
' 
« 


{ 
j 


L/ 


by 
F 


TR 
we may find moſt ſignificantly proved 
both by the Statutes themſelves, as alſo 
by ſuch Preſidents as expreſly ſhew us, 
how the King, ſometimes by himſelf, 
ſometimes by his Council, and other- 
times by his Judges, hath over-ruled 
and dire&ted the Judgments of the 
Houſes of Parliament; tor the King, 
we find that Magna Charta, and the 
Charter of Forreſts, and many other 
Statutes about thoſe times, had only the 
Form of the Kings Letters-Patents, or 
Grants, under the Great Seal, teſtifying 
thoſe Great Liberties to be the fole Act 


and Bounty of the King : The words of 


4 


Magna Charta begin thus; Henry, 4y 
the Grace of God, &c. To all Our Arch- 
Biſhops, &&c. and Our Faithful Subjeits, 
Greeting. Anow ye, that We, of Our meer 
ree-Will, have granted to all Free-men 
theſe Liberties. In the ſame ſtyle goeth 
the Charter of Forreſts, and other Sta- 
tutes. Statutum Hibernie, made at Weſt- 


 minſter, 9. Februarii 14. Hen. 3. is but a 
Letter of the King to Gerrard, Son of 


Maurice, Juſtice of Treland. The Sta- 
tute de anno Biſſextil; begins thus, The 
King to His Juſtices of the Bench, Greet- 
ing, &c. Explanationes Statuti Gloceſtrie, 

made 


J 


| 
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made by the XK. ing and his Fuſtites FO ly, 
were received always as Stattites, ahd 
are {till Printed amongſt them. 


The Statute made for Correction 
of the 12 th Chapter of the Statute of 
Gloceſter, was Signed under the Great 
Seal, and ſent to the Juſtices of the 
Bench, after the mariner of a Writ Pa- - 
tent, with a certain Writ cloſed, dated 
by the Kings Hand at Weſtminſter, re 
quiring that zhey ſhould do, and Execute 


all and every —_ contained in it, al. 
thouch the ſame do not accord with the 


- | . Statute of Gloceſter in all things. 


| The Statute of Rutland, is the Kings | 
Letters to his Treaſurer and Barons of his 
Exchequer, and to his Chamberlain. 


The Statute of Circamſpette Agis 
runs, The King to his Judges ſendeth 


Greeting. 


 _Thereare many other Statutes of the 
. fame Form, and ſome of them which 
run only in theMajeſtique 'Terms of,7he 
King Commands, or, The Xing Wills, or, 
Our Lord the King hath eſtab iſh-d, 
0 or 
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or, Our Lord the King hath ordained: or, 
His Eſpecial Grace hath granted: With- 
out mention of Conſent of the Com- 
mons or People ; infomuch that ſome 
Statutes rather reſemble Proclamations, 
than Ads of Parliament : And indeed 
ſome of them were no other than meer 
Proclamations ;as the Proviftons of Mer- 
; rox, madeby the King atan Aſſembly of 
| the Prelates and Nobility, for the Coro- 
/ zation of theKing and hisQueer' Eleanor, 
which begins, Proviſum eſt in Curia Do- 
mini Regis apud Merton. Allo a Proviſion 
was made 19.4Ten.3.de Aſſiſa ultime Pre- 
ſentationis, which was continued and al- 
lowed for Law,until 7:tWeſt.2.an.13.Ed. « 
L.cap. 5. which provides the contrary ir 
expreſs words: T hisProvifion begins,Pro- 
viſum fuit coram Dom.Rege, Archiepiſcoprs, 
Epiſcopis,& Baronibus, quod,&c. It ſeems 
Originally the diflerence was not great 
between a Proclamation and 4 Statutes 
this latter the King made by Common 
Council of the Kingdom. In the former 
he had but the advice only of his great 
| Council of the Peers, or of his Privy 
Council only. For cla the King had a 
great Council, befiges his Parlament ap- 
pears by a Record of 5. Her. 4 about 
| a1 
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an Exchange between the X;ug and the 
Earl of Northumberlaud : Whereby the 
King promiſeth to deliver to the Eqr/ 
Lands tothe value, by the advice of Par. 

»| - liament, or otherwiſe by the Advice of 
his Grand Council, and other Eſtates 
of the Realm, which the King will 
Aſſemble, in caſe the Parliament do not + 
IeEctr. 


We may find what Judgment jn la- 
ter times Parliaments have had of Pra- 
clamations, by the Statute of 3x, of 
Hen. Cap. 8. in theſe Words, Paraſmueh 
K as the King, by the advice of his Counctl, 
«| 2 fath ſet forth Proclamatjons, which of- 
ſtinate Perſons have contemped ; not conſi- 
dering what a King by his = Power 
may do: Conſidering that ſudden Capſes 
and Occaſions fortune many times, which 
do require ſpeedy Remedies, and that by a- 
biding for a Parliameyt, in the meav 
time might happen great prejudice #0 ex- 

fac to the Realm ; Aud weighing allo, that 

; his Majeſty, which by the Kingly and Re- 


gal Power giuen him by Gad, may do ma- 
ny things in ſuch Caſes, ſhould wet be ari- 
ven to extend the Liberties, and Supree 


mzty of his Regal Power, and Digytty, by 
nity”, ” © 4 will- 
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willfalneſs of froward Subjefs : It is there- 
fore thought fit, that the King with the 
Advice of his Honourable Council ſhould 
ſet forth Proclamations for the good of the 
People, and defence of his Royal Dignity 
as neceſſity ſhall require. 


This Opinion of a Houſe of Parlia- 
ment was confirmed afterwards by a 
Second Parliament, and the Statute 
made Proclamations of as great validity, 
as if they hadbeen made in Parizamenr. 
This Law continued until the Govern- 
ment of the State came to be under a 
ProteQtor, during the Minority of 
Edward the Sixth, and in his firſt year 
it was Repealed. 
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 Tfind alſo, that a Parliament in the 
rIth year of Henry the Seventh, did ſo 
great Reverence to the Aftions, or Or- 
dinances of the King, that by Statute 
they provided a Remedy or Means to 
levy a Benevolence granted to the King, 
although by a Statute made not long 
before all Benevolences were Damned 
and Annulled for ever. 


Mr. Fuller, in his Arguments gy” 
; _ tne 


| 
| 
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the proceedings of the High-CommilTi. 
on Court, affirms, that the Statute of 2. 
HT. + cap. 15. Which giveth Power to 
Ordinaries to Impriſon and ſet Fines on 
Subje&ts, was made without the Aſſent 
of the Commons, becauſe they are not 
mentioned in the A&. If this Argu- 
ment be good, we ſhall find very ma- 
ny Statutes of the ſame kind, for the 
Aſſent. of the Commons was ſeldom 
mentioned in the Elder Parl/zaments. 
The moſt uſual Title of Parliaments. in 
Edward the 3d, Rich. 2. the three Heu- 
ries 4.5. 6. in Edw. 4. and Rich. 3. days, 


was: The King and his Parliament, with 


the Aſſent of the Prelates, Earles, and 
Barons, and at the Petition, or at the 
ſpecial Inſtance of the Commons, doth Or- 


dan. 


The ſame Mr. Fuller faith, that the 
Statute made againſt Zo//ards,was with- 
out the Aſſent of the Commons, as ap- 
pears by their Petition in theſe Words, 
The Commoiis beſeech, that whereas a 
Statute was made inthe laſt Parliament, 
Ge. which was never Aſſented nor Granted 
by the Commons, but that which was aone 
therein, was done without their Aſſen*. 


K 3 (17) tlow 
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(17.) How far the Kings Council hath 
directed and ſwayedin Parliament, hath 
in part appeared by what hath been al- 
ready produced. For further Evidence, 
we may add the Statute of Weſtminſter : 
The firſt which faith, 7heſe be the Atts 
of King Edward 1. made at His Firſt 
Parliament General, by His Council, and 
by the aſſent of Biſhops, Abbots, Priors, 
Earles, Barons, and all the Commonalty of 
the Realm, &c. The Statute of Bygamy 
laith, 7 preſence of certain Reverend Pa- 
thers, Biſhops of England, and others of 
the Kings Council, for as much as all the 
King's Council, as well Tuftices as others, 
did agree, that they ſhould be put in Wri- 
ting, and xvi The Statute of Ado 
Burnell faith, The King, for Himſelf, and by 
Hs Council, hath Ordained and Eſtabliſhed. 


In Articnli ſuper Chartas ; when the 
Great Charter was confirmed, at the Re- 
queit of his Prelates, Earls and Barons, 
we find theſe Paſſages. 1. Newertheleſs 
the King and His Council do not intend l 
reaſon of this Statute to diminiſh the Kings 
Rizht, xc. 2. And notwithſtanding all 
theſe things before-mentioned, or any part 


of 


een 
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of them; both the King, and his Councils 
and all they that were preſent at the making 
of this Ordinance, will and intend that the 
Right and Prerogative of his Crown ſhall 
be ſaved tohim in all things. Here we 


- may ſeein the ſame Parliament the Char- 


ter of the Liberties of the Subjects con- 
firmed,and a faving of the Kings Preroga- 
tive: Thoſe times neither ſtumbled at 
the Name, nor conceived any ſuch As- 
fpatby between the Terms, as ſhould 
make them incompatible. 


The Statute of Eſcheators hath this 
Title, At the Parliament of our Soveraign 


Lord the King,by his Council it was agreed; 


and alſo by the King himſelf commanded. 
And the Ordinance of Inqueſt goeth 
thus, 7+ is agreed and Ordained by the 


King himſelf, and all his Council. 


The Statute made at Tork, 9g. E4. 3. 
faith, Whereas the Knizhts, Citizens, and 
Burgeſſes defired our Soveraign Lord the 
King in his Parliament, by their Petition, 
that for his Profit, and the Commodity 
of his Prelates, Earls, Barons, and Com- 
mons, it may pleaſe him to provide reme- 
dy ; our Soveraign Lord the King defiring 

K 4 the 
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the profit of his people by the aſſent of his 


 Prelates, Earles, Barons, and other No-, 


bles of his Council being there, hath ordain- 
ed. 


In the Parliament primo Edwardi the 
Third, where Magna Charta was con- 
firmed, I find this Preamble, A? the Re- 
queſt of the Commonalty by their Petition 
made before the King and Fs Council in 
Parliament, by the aſſent of the Prelates, 
Earles, Barons, and other Great Men Af: 
ſembled, it was Granted. 


The Commons preſenting a Petition 
unto the King, which the King's Coun- 
ci] did miſlike, were content thereupon 
to mend and explain their Petition ; the 
Form of which Petition is in theſe words, 
To their moſt redoubted Soveraign Lord 
the King, praying the ſaid Commons, That 
whereas they have prayd Him to be diſ- 
charged of all manner of Articles of the 
Eyre, 6G&c. Which Petition ſeemeth to His 
Council to be prejudicial unto Him, and in 
Diſmheriſen of His Crown, if it were ſo 
generally granted, His ſaid Commons not 
willing nor defiring to demand things of 
Him, which ſhould fall in Difmnheriſon of 


Him 
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Him or Hi Crown perpetually, as of Eſ- 
cheators, &xc. but of Treſpaſſes, Miſpriſt- 


| ons, Negligences, and Ignorances, GC. 


In the time of ZZexry the Third, an 
Order or Proviſion was made by the 
| King's Council, and it was pleaded at the 
Common Law in Bar toa Writ of Dower. 
The Plantiffs Attorney could not deny 
it, and thereupon the Fudgment was ideo 
fue die. It ſeems in thoſe days an Or- 
der of the Council-Board was either par- 
cel of the Common-Law or above it. 


« 


||. The Reverend Judges have had regard 
| * in their Proceedings, that before they 
would reſolve or give Fudgment in new 
Caſes, they conſulted with the X7ng's 
| Privy Council. In the Caſe of Adam Brab- 
ſon, who was aſſaulted by R.W. in the 
{ preſence of the 7/tices of A4fſizeat Weſt- 
| minſter, the Judges would have the A4d- 

vice of the Kings Council: Forin a like 

Caſe, becauſe R. C. did ſtrike a Juror at 

Weſtminſter which paſled in an 7nqueſt a- 
» gainſt one of his Friends, 1 was adjudg- 
| ed by all the Council that his right hand 
|  fhouldbecut off, and his Lands and Goods 
| forfeited to the King. 


Green 
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Green and Thorp were ſent by Judges 
of the Bench to the Xirzs Connctl, to de- 
mand of them whether by the S*azaze of 
14. Ed. 3. cap. 16.2 Word may be amend- 
edinaWrit ; andit was anſwered, that 
a Word may well beamended,although 
the Szatare ſpeak but of a Lerter or Sy/.- 
lable. 6 | . 


In the Caſe of Sir Tho.Oghtred,Knight, 
who brought a Formedon againſt a poor 
Man and his Wife; they cameand yield- 
ed to the Demandant, which ſeemed ſu- 
ſpitious to the Court, whereupon 7«dz- 
ment was ſtayed; and Thorp faid, That 7 
the like Caſe of Giles Blacket, it was ſpo- 
ken f in Parliament, and we were com- 
manded, that when any like Caſe fhould 
come, we ſhould not go to Fudgment with- 


out good advice: therefore the Judges 


Concluſion was, Sues au Counſeil, & com- 
ment ils wvoillet que nous devomus faire,nous 
volume faire, & auterment nient en ceſt 
caſe. Sue to the Council, and as they wilt 
have us to do, wewill; and otherwiſe not 


in this Caſe. 
(18.) In 


(z39] 
(18;) In the laſt place, we may conſi- 
der how much hath been attributed to 
| the Opinions of the Kings Fudgesby Par- 
| . liaments, and ſo find;that the Xings Conun- 
cil hath guided and ruled the Fudges,and 
the Judges guided the Parliament. 
i . In the Parliament of 28. Hey. 6. The 
| Commons made Suit, 7hat William de 
la Poole, D. of Suffolke, ſhould be com- 
mitted to Priſon, for many Treaſons and 
other Crimes. The Lords of the Higher 
Houſe were denbtful what Anſwer to 
give, the Opinion of the Judges was 
demanded. Their Opinigu was, that he 
% ought not to be committed, for that the 
Commons did not charge him with any par- 
ticular Offence, but with General Reports 
and Slanders. This Opinion was allow- 
ed. 

In another Parliament, 3x. Hey. 6. 
(which was prorogued) in the Vacation 
the Speaker of the {Houſe of Commons Was 
—— ina thouſand pound damma- 
ges, in an Action of Treſpaſs, and was 
committed to Priſon in Execution for the 

' ſame. When the Parliament was re-aſ- 
ſembled, the Commons made ſuit to the 
King and Lords to have their Speaker 

| delivered; the Lords demanded the 

« Opint- 
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Opinion of the Judges whetherhe might 
be delivered out of Priſon by reivikdes 
of Parliament ; upon the Judges an- 
ſwer it was concluded, That the Speaker | 
ould Rtill remainin Priſon, according to 
the Law, notwithſtanding the priviledge of 
Parliament, and that he was the Speaker - 
Which Reſolution was declared to the 
Commons by Moyle, the King's Serjeant 
at Law; and the Commons were com- 
manded in the Kings Name, by the Bi- 
ſhop of Linco/ne, (in the abſence of the 
Arch-biſhop of Canterbury, then Chan- 
cellour) to chuſeanother Speaker. 
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In ſeptimo of Hen. 8. a queſtion was 
movedin Parliament, Whether Spiritual 
Perſons might be convented before Temporal 
Tudges for Criminal Cauſes. There Sir 
John Fineux, and the other Judges, deli- 
vered their Opinion, That they might and 
ought to be : and their Opinion was allowed 
and maintained by the King and Lords, and 
Dr. Standiſh, who before had holden it ; the 


ſame Opinion was delivered from the Bi- 
ſhops. 


' If a Writ of Errour be ſued in Parl;a- 
ment upon a Judgment given in the A7ngs 
Bench, © 


[141] 
Bench, the Lords of the higher Houſe 
alone, (without the Commons) are to ex- 
amine the Errours; the Lords are to 
proceed according to Law, and for their 


Judgment therein they areto be inform- 
ed by the advice and counſel of theJuag- 


es, who are to inform them what the 


Law is, and ſo to dire& them in their 


Judgment; for the Lords are not to 
follow their ownOpinions or Diſcretions 
otherwiſe. Soit wasina Writ of Errour 
brought in Parliament by the Dean and 
Chapter of Lichfield, againſt the Prior 
and Covent of Newton-P anel, as appeareth 
by Record. See Flower Dew's Caſe, P. x. 


's Z7.9. fol.19. 


